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O CYLUHOCTU HOPUOAUYECKOW KOHCTPYKLMU
FPAXXOAHCKOIO NMPABA U EE OTPACIIEBOWU CMELMU®UKE

Leanb: BBIIBUTH CYIIHOCTH IOPUMYECKON KOHCTPYKIIMH B TPAXKIAHCKOM ITpaBe.

MeToabI: 00IIEMETOIOTOTHYECKYI0 OCHOBY COCTaBHJI OOIICHAYYHbIH (IMaNeKTHYECKUiT) METO MO3HAHMS TIPaBOBOM
JICWCTBUTEIILHOCTH, TTO3BOJIMBIINI PacCMOTPETh MPOOJIEMATHKY IOPUANYECKUX KOHCTPYKIMH TPaXkIaHCKO-TIPAaBOBOM OT-
paciu. B xozme mccienoBaHust IPUMEHSUTUCH TaKUE YaCTHOHAYYHBIE METOABI MMO3HAHUS, KaK (POPMAIbHO-IOPUINICCKUH,

CpaBHHTeJ’ILHO-HpaBOBOﬁ, JIOTHYECKHH.

PeSyJIbTaTLI: IMyTEM aHaJin3a OTPACJICBBIX ocobeHHOCTEH IOpH,HH‘leCKOfI KOHCTPYKI WU BbIABJICHA €€ CYIIIHOCTD B I'paxK-
JaHCKOM IIpaBe. Ha npumMepe }OpHHquCKOﬁ KOHCTPYKIHUU JOTrOBOpa PACKPBITBHI CTUHCTBO U Z[I/Iq)(l)epeHHI/IaHI/IH IOpH,HH‘IeCKOﬁ
KOHCTPYKIHHU I'PAKJAHCKOT'O ITpaBa U KOHCTPYKIIUN HHOU OTpaCHeBOﬁ MNPUHAIICIKHOCTH.

Haylmaﬂ HOBM3HA: TaHO aBTOPCKOC OMPEICICHNUE }OpI/IZ[PI‘IGCKoﬁ KOHCTPYKIHHU I'PAKAAHCKOIO IIpAaBa, BBIABICHBI €€

OTPACJICBLIC IIPU3HAKU.

HpaKanecxaﬂ SHAYUMOCTb: C(i)OpMyJ'H/IPOBaHHBIG B CTATbE TCOPCTUYCCKUC MTOJIOKCHHUSA MOTYT OBITH HCIIOIB30BAHEI
B pa60Te MMPAaBOTBOPYCCKUX OPraHOB IMPU COBEPUICHCTBOBAHUN HOPM HeﬁCTByIOMGFO 3aKOHOAATCJIbCTBA; IJId IMMPOBCACHU
OKCIICPTHU3 HOPMATUBHBIX MPABOBBIX AKTOB C LCJIbIO BBIABICHUSA KOHHHBHﬁ; B y‘IG6HOM nponecce B paMKax MpenoiaBaHust

KypcoB «I paskaHcKoe TIpaBoy.

KiaroueBrble ciioBa: TpaKAaHCKOC NPaBO,; FOPUANICCKUC KOHCTPYKIHHU, I'PAKAAHCKO-IIPABOBLIC KOHCTPYKIIUH; I'PaK/1aH-

CKO—HpaBOBOﬁ JA0TOBOP.

BBenenue

B Hacrosmee BpeMs TEpMHH «HOpHUAMYECKAS
KOHCTPYKLIMS» TOJYyYHIT IIUPOKOE paclpoCTpaHe-
HUE B O0IIETEOPETUYECKOM U OTPACIIEBON MMPABOBOMA
Hayke. B To ke Bpems 3Ta 001acTh MCCIIEIOBAHUS
OTHOCHUTCS K YMUCJIIY HEAOCTATOYHO pa3pa60TaHme
B OTE€UECTBEHHOW IOPUCHPYIACHIIMH, B TOM YHCIIE B
uuBUIUCTHKE. [Ipon3omeaiive B cTpaHe cepbe3HbIe
0OIIIECTBEHHbIE, TOJUTUYECKUE U IKOHOMHUYECKUE
npeoOpa3oBaHus, BHIPA3UBIINECS B TMPOBOIUMOM
MpaBoBOW pedopme, 3aKOHOMEPHO MPHUAAIOT KOPH-
AUYICCKHUM KOHCTPYKIUAM IMPUHIUIIHAJIBHO HHOU
cTaryc, MOJHUMAs MX HA YPOBEHb MPOOJIEMATUKH,
HEIMOCPEICTBEHHO CBSI3aHHOM C pEIICHHEM aKTyallb-
HBIX 3a]1a4 IPABOBOI'0 PETYIHPOBAHMUSL.

Pe3yabTarsl HcciienoBanus

C 3TUMOJIOTMYECKOM TOYKH 3PEHUS IO KOHCTPYK-
nuel (oT Jar. constructio) TOHUMAETCs CTPOCHHUE,
YCTPOKCTBO, B3aMMHOE PACIIOJIOKEHUE YaCTei; Co-
OpY’KE€HHUE CIOKHOIO YCTPONCTBA, a TAKXKE OTIEIb-
HBbIE YaCTH, €r0 COCTABJISIONINE; COYETaHUE CIIOB,
paccMaTrpruBaeMoe CO CTOPOHBI UX IPAMMAaTHYECKUX
cszelt [ 1, c. 92]; yeTpoiicTBO, MEXaHU3M, CTPOEHHUE,
COCTaBHBbIE YACTH (3JIEMEHThI) KOTOPOTO HAXOATCS B
HEKOEM €TMHOM CTaTHYECKOM U (VTN ) TTHAMUYIECKOM
B3anMOJIeHCTBHH [2, ¢. 629].

IIpex e 4eM rOBOPUTH O CYLITHOCTH FOPUANUYECKON
KOHCTPYKIMH B LIEJIOM U CYLIHOCTH FOPUINYECKON
KOHCTPYKIIMU TPa)XAaHCKOTO TpaBa B YAaCTHOCTH,
CIeyeT PacKpbITh COJIEp’)KaHUE TEPMHUHA «CYIII-
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HOCTB». OHIIOCOPCKUIA SHIMKIONSANICCKUN CI10-
Bapb ONpEJEIsieT CYUIHOCTh KaK CMBICH JaHHOH
BEIIIH, TO, YTO OHA €CTh caMa Mo cede, B OTIUYHE OT
BCEX JIPYTUX BEIIEH M B OTIMYHE OT M3MEHYMBBIX,
IIOJT BIUSIHUEM TEX WM WHBIX OOCTOSITENLCTB, CO-
crosiHuii Bemu [ 3, c. 165]. ITo 3. Kopery, cyniHocTs —
BHYTPEHHE KOHCTHUTYTHBHBIN MPUHIIAI KOHEYHOTO
CyILIero, 4epe3 OrpaHuvYeHUE U BBbIJICJICHUE €ro U3
WHBIX COJEPKAHUN OBITUSI KOHCTUTYUPYIOIIUI €ro
OnpenesNeHHocTs [4, c. 254].

CyniHoCTh — 3TO TJIaBHOE, OCHOBHOE B paccMa-
TpUBaeMOM OOBEKTE, a TIOTOMY €€ ySICHEHHE TPe/I-
CTaBJISIET OCOOYIO IIEHHOCTh B MPOIIECCE MO3HAHMS.
JeicTBUTENbHO, IPU HCCIEJOBAHUN CYLIHOCTH
KaKoTo-1100 IIPaBOBOTO SIBJICHUS PEUb UCT OOBIYHO
HE CTOJIBKO O CYHIHOCTH, CKOJIbKO O MIPUYMHAX BO3-
HUKHOBEHHUS 3TOTO SIBJICHUSI U O €T0 COJICPKAHUMU.
Kareropus cymmocTr BKiIIOYaeT B ceOs Takue Ka-
YECTBEHHBIC XapPaKTEPUCTUKH, O€3 KOTOPHIX BOOOIIE
HET TOro MPEeAMETa, O COIECPHKAHUU KOTOPOTO UJET
peub. CrenoBaTelibHO, CYIIHOCTh HOPUINYECKON
KOHCTPYKIIMHM — Ba)KHEHIass BHYTPEHHSISI OTHOCH-
TENIbHO YCTOMYMBAs KaueCTBEHHAsl uepTa, KOTopas
OTPaXKAET HE TOJILKO MPUPOJLY, HO U Ha3HAUCHHE €€
B JKHU3HH 0OIIIeCTBA.

HecomuenHo, pu onpeiesieHuu CyIHOCTH I0pHU-
JINYECKOW KOHCTPYKIIMU B 1IEJIOM M B YaCTHOCTH B
Ipa)IaHCKOM ITpaBe He0OXOIMMO pacCMaTPUBATh €€
B COOTHOIIICHHH C MHBIMH CMEXHBIMHU TTPABOBBIMU
siBIeHUsIMH. [[J1 cO31aHNMs IeT0CTHOCTH TTpaBa, 00e-
CIIEYEHUSI BO3MOKHOCTH €r0 OOBEKTUBHOTO PETYJIN-
pOBaHMs HEOOXOAMMBI FOPUTUIECKHE KOHCTPYKITUH.
C moMoIIp0 TaKWX KOHCTPYKIUM OTHOCHUTEIBHO
CaMOCTOSITEJIbHBIC COIMATbHBIC SBICHHUS (HOPMBI
MpaBa) MpUOOPETAIOT 3aBEPIIICHHBIN XapaKTep, CIO-
COOHBI CyIIECTBOBATh KaK CTPYKTYPHBIA 3JIEMEHT
MHCTHUTYTa TIpasa [5, ¢. 113-117].

Takum 00pa3zoM, CyIIHOCTh IOPUANYECKON KOH-
CTPYKIIMH KaK B TPKJIAHCKOM, TaK U B IPYTHX OTpac-
75X TipaBa equHa. OHa 3aKITI0YaeTCs B TOM, YTO JIto0ast
oTpaciieBasi KOHCTPYKITUSI BBICTYNAeT KOHKPETHBIM
Croco0OM 3aKpeTIeHHs B COOTBETCTBYIOIIEM 3aKOHO-
JIaTeNIbCTBE PA3HOTO POia MPABOBBIX UHCTPYMEHTOB.

I’paxxnanckoe nmpaBo, cocTaBIIsisi BO BCSKOM ITPaBo-
MOPSIJIKE OCHOBY YAaCTHOTO MpaBa, PETyIupyeT pas-
JUYHBIC OTHOIIEHUS TPAKIAH U MX OPTraHU3aIlHi,
MPEeXJe BCEro, C y4eTOM MX YaCTHBIX MHTEPECOB.
CrnenoBarenbHO, IOpUIMYECKAsT KOHCTPYKIHS B
rPaKJIaHCKOM TpaBe, B OTIMUKE OT FOPUIANYECCKUX

KOHCTPYKUMH B IMyOJIMYHOM IpaBe, MpeHa3HaYeHa
JUIS1 yIOBJIETBOPEHUSI YACTHBIX HHTEPECOB.

B kaxxnoii orpaciu npasa CyIECTBYIOT YCTOSIB-
1IMecst KOHCTPYKIMU, MOJIEIH, BBIPA>KEHHbBIE B HOP-
Max Ipasa. ITO TaK Ha3bIBaeMble 0a30BbIC IOPUIU-
YECKUE KOHCTPYKIIMH, ONPEACIISIIONINE OTPACIEBYIO
CaMOCTOSITEIbHOCTb 3TUX MPABOBBIX OOPA30BAHMIA.

Crenuduky 10puIu4eCcKoi KOHCTPYKIMH B OIIpe-
JICJICHHOW OTpaciii MpaBa MOYKHO MOKa3aTh uyepes
COBOKYITHOCTBH OCOOBIX TIPU3HAKOB, YTO COCTABIISET
B JIAaHHOU 00J1aCTH ITPABOBOH JICHCTBUTEIIBHOCTH M-
TOJIMKY Hay4yHOTO rno3HaHus. [IpogemoncTpupoBath
0COOEHHOCTh IOPUINYECKON KOHCTPYKIIMU B TPax-
JTAHCKOM IIpaBe MOXKHO Ha IIPUMEpE TAaKO BaXXHOU
JUISL TPAX/IaHCKOTO 000pOTa KOHCTPYKLUH, KaK J10-
rosop. [Ipu 3TOM cneayer yrouHUTh, YTO K FOPUJIU-
YECKUM KOHCTPYKIIMSM IPAKJAHCKOIO IpaBa TaKxKe
OTHOCATCSI IPABOCYOBEKTHOCTD, MPABOMIPEEMCTBO,
NpeanpusiTUe, IOPUINYECKOE U0, I'PaKIAHCKO-
MPaBOBasi OTBETCTBEHHOCTh, IPaKIAHCKO-TIPABOBOE
COOOIIECTBO U JIp.

CieyeT OTMETUTb, YTO MHOTME TEPMHUHBI, KO-
TOPBIMU 0003HAYAIOT IOPUINYECKHE KOHCTPYKIUH,
HMEIOT U JIpyroe HazHaueHue. Tak, Hanpumep, J0-
rOBOP BBICTYNAET OJHOBPEMEHHO IOPUIMYECKON
KOHCTPYKIUEH, IOPUANIECKUM (DaKTOM, CPEICTBOM
(MHCTPYMEHTOM) PETyJIUpOBaHUS B3aMMOOTHOIIIE-
HHUM €ro y4acTHUKOB, CPEJICTBOM OCYIIECTBIICHUS
NpeanpUHUMATENbCKON NEATENbHOCTH U T. I.
IOpuanueckoe nu10, TAKKe SIBISISCH IOPUIAYECKON
KOHCTPYKLIMEH, BBICTYIIAET KaK CLIOCO0 OpraHu3aliu
XO35IHCTBEHHOM JIEATETbHOCTH.

HecoMHeHnHO, 10puInYeCcKOil KOHCTPYKIIUEHN SIB-
JISIETCSI CTPOCHUE IPakIaHCKO-TIPABOBOTO JIOTOBOPA.
06 srom npsmo numryt O. C. Modde [6, c. 221],
W. b. HoBuukwuii [7, c. 65-68], NOCBATHUBILINE CBOU
TPyAbI cAenkaM. B ykazaHHbIX MOHOTpadusx Hc-
CJIEZIOBATEIIN HE YIOTPEOIISIOT TEPMUHBI KKOHCTPYK-
ous», «cocras cuenkuy. B. I1. [Ilaxmaros [ 8, ¢. 239],
HE ONepupys MOHSITUEM «KOHCTPYKIHS, HA3bIBAET
cBO10 padoTy «CocTaBbl MPOTUBOIIPABHBIX CACIOK U
00yCIIOBJIEHHBIC MU TIOCTIEICTBU». CaMo Ha3BaHUE
HAy4HOTO TPy/a NOAYEPKUBAET CTPYKTYPHO-CIIOKHOE
CTPOEHUE CHEJIKH, B TOM YKCIIE JOTOBOPA.

Kak n3BecTHO, CTOPOHBI MOTYT 3aKJIFOUUTH JJOTO-
BOD Kak IIpelyCMOTPEHHbIH, TaK U HE TIPEyCMOTPEH-
HBII 3aKOHOM WJIM MHBIMU IIPABOBBIMU akTaMH. B 1. 2
cT. 421 I'pasxnanckoro koznekca Poccuiickont dene-
pauun (nanee — 'K PD) namen cBoe yactHOE Mpo-
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sIBJIEHHE OOLIENpPaBOBOM MPUHLHUIL Pa3peleHo To,
4TO NpsAMo He 3anpenieHo (moamn. 1 m. 1 ct. § 'K PO).

CrnenoBarenbHO, CyObEKTHI T'PaskJaHCKOTO 000po-
Ta MOTYT 3aKJIIOUYUTH TaK HA3bIBAEMbI CMEIIAHHbBIN
JoroBop. B Takom oroBope coznepkarcs 31EeMEHThI
pa3IMYHBIX TUIIOB (BHJOB) JIOTOBOPOB, MPETyCMO-
TPEHHBIX IPaKJAHCKUM 3aKOHOJATEeNbCTBOM. CMe-
LIAHHBIN JJOrOBOP, COEPKALIUHN AIEMEHThI pa3HbIX
JIOTOBOPOB, YCTAHABIMBAET €MHYIO COBOKYITHOCTb
00s13aTEIIbCTB.

K npumepy, B kauecTBe CMEIIAHHOTO JIOrOBOpa
MOXHO pacCMaTpHBaTh TAKOE COMIAIIEHHE, 10 KOTO-
pOMy OJTHa CTOpOHA 00sI3yeTCs NepeaTh APyroi Bellb
B COOCTBEHHOCTb, a ITOCJIE/THSS — [IPONU3BECTH 33 CBOU
pHcK ompeneneHHyo paboTy. B Takoit 1oroBopHoi
KOHCTPYKIIMHU COEIMHEHBI 00513aTeIbCTBA, YPEeryInupo-
BaHHbIE 3aKOHOM MTPUMEHHUTENBHO K KyIUIe-IIPOJIaxKe
u noapsxy. Ha ocHoBaHMY crienuanbHBIX JOTOBOPOB
OpraHu3aluu O0epyT B apeH]ly AeHCTBYIOIIME NpPea-
MIPUATHS C 00SI3aHHOCTHIO 0€3 OCTAaHOBKH ITPOU3BO/I-
CTBa OCYILIECTBUTh UX TEXHUUECKOE IEPEBOOPYKEHUE,
3aMeHy 000py/I0BaHNUs, @ TAKXKE COBIT BBIITyCKaeMOH
npoaykuuu. [Tociae cooTBETCTBYIOIIEH PEKOHCTPYK-
UM IPEANPHUITHE BO3BPAIIAETCS COOCTBEHHUKY.

C yuerom copepxkaierocs B 1. 2 cT. 421 'K PO
00I1ero JJ03BOJICHUSI O BO3MOXKHOCTH 3aKJIIOUEHUS
CMEILIaHHOTO IOTOBOPA MOKHO TOBOPUTH O €IMHCTBE
n nuddepeHnuan IOPUANYECKUX KOHCTPYKINUN
rpa)xJJaHCKO-IIPABOBBIX J0roBopoB. Tak, K npu-
Mepy, B paMKaxX €IMHON JOTOBOPHOW KOHCTPYKLIMH
KYIUTH-TIPOJAXH MPOUCXOAUT BHYTpPEHHsA nudde-
peHIMALMS HA TaKue BUAbBI, KAK POZHUYHAS KYTIIJIs-
Mpojaka, OCTaBKa TOBAPOB ISl TOCYapPCTBEHHbBIX
HYJ, KOHTPaKTaIus, YHeprocHadkeHue, npoaaxa
HEABM>KMMOCTH U IIpojaxa npeanpusarus. [Ipu atom
nonokeHus § 1 mr. 30 'K P® urparot ponb «o0mieit
KOHCTPYKLMU» U PUMEHSIOTCS KO BCEM Pa3HOBU/-
HOCTSIM JIOTOBOPA KYIUIU-TIPOJAXKH, €CIIH CIIeLHab-
HBIMH NPABUJIAMU O HUX HE MPEyCMOTPEHO HHOE.

Takum 06pa3om, Ipu OMOIITH 3aT0KEHHOH 3aK0-
HOJaTeNIeM IOPUIMUYECKON KOHCTPYKLIUH «CMEIIaHHO-
r0» JIOTOBOpa CTOPOHBI YAOBIETBOPSIIOT MHIUBHLY-
ajnbHbIE MHTEpECHL. Takasi cuTyalus peacTaBiIseTcs
BIIOJIHE €CTECTBEHHOM, TOCKOJIBKY JFOObIE 3aKOHOA-
TEJIbHBIE MPEANUCAHMSL, B TOM YHCIIE U TPAIUIIMOHHbIE
IOPUINYECKUE KOHCTPYKIIUH, HE MOTYT a/leKBaTHO
OTpakaTh BCE 0COOEHHOCTH SKOHOMUYECKON KU3HU U
OTHOILICHUH, CKJI IbIBAIOIIINXCS MEXK/TY YUACTHUKAMHU
oOopora. Eciu B myOnMyHOM MpaBe B CUITY €ro MpH-

POl TOCTIOICTBYIOT METO/IbI BIIACTH U TOJYUHEHUS,
BJIACTHBIX TMpeNucaHnii (00SI3pIBaHUI) U 3aIIPETOB,
TO JUIsl YaCTHOTO MPaBa, HAIPOTUB, XapaKTEPHBI J10-
3BOJICHUE U [IPABO HA JICJICHHUE, T. €. IIPEA0CTaBICHHE
CcyOBbeKTaM BO3MOKHOCTEH COBEpILIEHHS] MHULIUATHB-
HBIX IOPUIUYECKUX ACUCTBUN — CAMOCTOSTEILHOIO
HCIIOJIb30BAHMS Pa3IMYHbIX MPABOBBIX CPEACTB, B
TOM YHCIIE IOPUANYECKUX KOHCTPYKLUH, /Ui Y/IOB-
JETBOPEHUSI CBOUX MOTPEOHOCTEN M MHTEPECOB.
CrnenoBarenbHO, CyObEKThI TPAKIAHCKOTO (4aCTHOTO)
IpaBa, B OTIIMYKE OT CyObEKTOB MMyOJIMYHOIO MpaBa,
6osee cBOOOIHBI B BHIOOpE NMPUMEHEHHUs TOM WU
WHOU I0PUINYECKON KOHCTPYKITUH.

BriBoasbl

Omnpenensst CyIHOCTh IOPUIUYECKON KOHCTPYK-
LIUH Yepe3 COBOKYITHOCTb PU3HAKOB, MOYKHO CIEIaTh
BBIBOJI, UTO IOpUAMYECKasi KOHCTPYKIIUS Tpa)KaaH-
CKOT'O IPpaBa — 3TO CHOCO0 3aKPEIUICHUs PABOBBIX
MHCTPYMEHTOB, 00JaJaloIuii cBoeil oTpaciaeBoi
cnerdukoi. K ocoObM ipu3HAKaM IOPUIHYECKON
KOHCTPYKIIMU B TPAKTAHCKOM MPaBe OTHOCSTCS:

IOpuanyeckne KOHCTPYKLHMHU B IPakJaHCKOM
npaBe, KaK MPaBuiIo, CIY>KaT eI yIOBIECTBOPEHUS
YaCTHBIX HHTEPECOB.

st 3akperneHus opuauuecKuX KOHCTPYKLIHH B
rpayKAaHCKOM 3aKOHOJATEILCTBE UCTIOIb3YETCS CIIe-
LHaJIbHBIM TEPMUHOJIOrMYecKUil antnapar. [Ipu 3tom
TEPMHHBI, 0003HAYAIOIINE OTIPEACTICHHBIC IOpPUIIYe-
CKHME€ KOHCTPYKIMH (JI0TOBOp, IOPUINYECKOE JHIIO
U JIp.) MOTYT HMCIIOJIB30BAThCA U JJIsI 0003HAUCHUS
WHBIX SIBJICHUI IPaBOBOU 1€MCTBUTEIBHOCTH.

CyObeKThI Ipa)/IaHCKOTO MpaBa B CPABHEHUU C
cyObeKkTaMHu myOIMYHOTo npaBa 001a1at0T OoJbIIeH
CTETEeHBI0 CBOOO/IBI B MPUMEHEHUH FOPUINYECKHIX
KOHCTPYKLUH.
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ON THE ESSENCE OF JURIDICAL CONSTRUCTION OF CIVIL LAW AND ITS BRANCH PECULIARITY

Objective: to reveal the essence of juridical construction in the civil law.

Methods: the general methodological basis was formed by the general scientific (dialectic) method of cognition of the juridical reality, en-
abling to view the problems of juridical constructions of the civil-legal branch. During the research we also used the private scientific methods of
cognition, such as formal-juridical, comparative-legal, and logical.

Results: by analysis of the branch peculiarities of the juridical construction, its essence in civil law was revealed. On the example of a treaty
juridical construction, the unity and differentiation of the civil law juridical construction was shown, as well as of the juridical construction of a
different branch.

Scientific novelty: the author’s definition of the civil law juridical construction is proposed, its branch features are revealed.

Practical value: the theoretical provisions formulated in the article can be used in the work of law-making bodies to improve the existing
legal norms; for carrying out the expertise of normative legal acts with a view of revealing collisions; in the educational process for teaching the
“Civil Law” course.

Key words: civil law; juridical constructions; civil-law constructions; civil-law treaty.
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