I'pasicoancroe npago AxmyanvHbie npodnemsl skoHomuku u npasa. 2016. T. 10, Ne 3
Actual Problems of Economics and Law, 2016, vol. 10, No. 3

......................................................................... ISSN 1993-047X (Print) / ISSN 2410-0390 (ONINE) «-:eeeererrreveresvsmmmmmmmssassansssseesessssssssssmemsssassasssns

Civil law

PAXXOAHCKOE MNMPABO / CIVIL LAW

YIK 339.7:347.73./76 DOI: http://dx.doi.org/10.21202/1993-047X.10.2016.3.123-150

H. ALAVI!
"Tallinn Law School, Tallinn University of Technology, Estonia

EXCEPTIONS TO PRINCIPLE OF AUTONOMY IN DOCUMENTARY LETTERS
OF CREDIT; A COMPARATIVE VIEW

Objective: comparative analysis of exceptions to the principle of autonomy of documentary letters of credit.

Methods: dialectical method, systemic method, analysis, synthesis, comparison.

Results: it is proved that documentary letters of credit are among the most popular methods of payment in international trade which
facilitate the process of transaction by replacing risk of payment by applicant buyer with the guarantee of bank. It is proved that
operation of documentary letters of credit (LC) is subjected to two globally recognized principles of autonomy (independence)
and strict compliance. A rule is identified, according to which courts in different countries started to recognize exceptions to the
principle of autonomy in international LC transaction despite their reluctance in interfering in function of autonomy principle.
Scientific novelty: the article views the principle of autonomy and recognized exceptions to it in comparative aspect, proves
the to recognize exceptions to the principle of autonomy in international LC transaction among common law jurisdictions,
lists the exceptions recognized by courts and analyzes the attitude of the courts in other common law jurisdictions.
Practical significance: the paper is addressed to researchers and educators, practicing lawyers, graduate and post-graduate
students, and everyone interested in the principle of autonomy of documentary letters of credit.

Keywords: Civil law; Documentary letter of credit; Principle of autonomy; Principle of strict compliance; International
trade; Methods of payment; International transactions.

Introduction of documents under LC operation will be eligible for

According to Uniform Customs and Practices reimbursement by applicant only when the examination
for Documentary Letters of Credit (current version of documents prove their strict compliance with credit
UCP 600) LC operation as a method of payment in requirements. Article 14 of UCP 600 defines the standard
international trade is subjected to two main principles for examination and clarification of their compliance
of autonomy and strict compliance. Different articles with credit requirements:
of UCP 600 refer to principle of strict compliance by “Standard for Examination of Documents:
emphasizing the obligation of the issuning bank to a. A nominated bank acting on its nomination,
honour the presentation of stipulated documents in 2 confirming bank, if any, and the issuing bank must
the credit by benefeciary only under the condition examine a presentation to determine, on the basis of the
that all presented documents are compleltly conform documents alone, whether or not the documents appear
with the stipulated condition in the credit itself'. ©On their face to constitute a complying Presentation.

As a result, the bank that pays against presentation d. Data in a document, when read in context with the
credit, the document itself and international standard

banking practice, need not be identical to, but must not
' Tnteralia Article 2; Article 7(a), Article 8(a)(c) and Article 15; ~ conflict with, data in that document, any other stipulated
Article 14 and Article 34 of UCP 600. document or the credit.”
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In fact, principle of strict compliance protects applicant’s
interest where it is necessary to be sure that shipped goods
by beneficiary seller are fulfilling requirements of order
by applicant buyer in the underlying contract. However,
Principle of Autonomy as the main focus of this paper will
take the position in which banks only rely on presented
documents by beneficiary in order to authorize the payment
rather than being concerned with fulfilment of underlying
contract. Scholars consider the Principle of Autonomy in
international LC transaction as “corner stone in commercial
validity of the letters of credit™as well as the “engine behind
the letter of credit”[1]. Article 4 of UCP 600 clearly defines
Principle of Autonomy as:

“Credits vs. Contracts

A credit by its nature is a separate transaction from the
sale or other contract on which it may be based. Banks
are in no way concerned with or bound by such contract,
even if any reference whatsoever to it is included in the
credit. Consequently, the undertaking of a bank to honour,
to negotiate or to fulfil any other obligation under the
credit is not subject to claims or defences by the applicant
resulting from its relationships with the issuing bank or
the beneficiary.”

According to the Principle of Autonomy, and explicit
text of Article 4 of UCP 600, beneficiary receives the
guarantee to be paid after presentation of complying
documents stipulated in the credit to the bank when neither
applicant nor issuing bank can deny payment to him with
reference to his failure in fulfilling his obligations in
underlying contract. Therefore, it is possible to conclude
that Principle of Autonomy is a mean of promoting
international trade on the basis of “pay first, argue later”
[2]. Autonomy principle is recognized in different
jurisdictions. For example, it has been established in many
English cases including Hamzeh Malas & Sons vs. British
Imex Industries Ltd®, United City merchants (Investment)
Ltd vs. Royal Bank of Canada®, Trans Trust SPRL vs.
Danubian Co Ltd’. While recognizinng importance of the

> Ward Petroleum Corp. vs. Federal Deposit Inc. Corp (1990)
903 F. 2d 1299.

3 Hamzeh Malas & Sons vs. British Imex Industries Ltd [1958]
2 QB 127;[1958] 2 WLR 100; [1958] 1 All ER 262, C.A.

* United City Merchants (Investments) Ltd vs. Royal Bank of
Canada [1983] 1AC 168.

> Trans Trust SPRL vs. Danubian Co Ltd [1952] 2QB 297 at
304
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Autonomy principle in United City merchants (Investment)
Ltd vs. Royal Bank of Canada’, Lord Diplock mentioned :

'"The whole commercial purpose for which the system
of confirmed irrevocable

documentary credits has been developed in international
trade is to give to the seller

an assured right to be paid before he parts with control
of the goods that does not

permit of any dispute with the buyer as to the
performance of the contract of sale being used as a ground
for non-payment or reduction or deferment of payment’”.

In American Law , Operation of Documentary Letters
of Credit is governed under Article 5 of revised version
of Unified Commercial Code. Despite the fact that former
version of UCC did not recognize the Autonomy Principle
[3], current version clearly differentiates undertaking
of issuing bank from existance, performance or non-
performance of underlying contract.

“The rights and obligations of an issuer to a beneficiary
or a nominated person under a letter of credit are
independent of the existence, performance, or non-
performance of the contract or arrangement out of which
the letter of credit arises or which underlie it, including
contracts or arrangements between the issuer and the
applicant and between the applicant and the beneficiary’®.

‘An issuer is not responsible for the performance ,non-
performance of the underlying contract, arrangement,
or transaction”.

The unconditional and irrevocable guarentee!'® which
autonomy principle provides for beneficiary to be paid
even before parting from goods subjected to the sales
contract (in case of negotiating the credit with negotiation
or confirming bank!'") may result in three different possible
condititions: First, beneficiary performs his obligations
in the framework of underlying contract and presents
complying documents to bank. Outcome will be honouring
the credit after due examination of documents by bank.
Second, benefeciary performs his obligations in the
framework of sales contract but ,dose not present complying

¢ United City Merchants (Investments) Ltd vs. Royal Bank of
Canada [1983] 1AC 168.

7 Ibid, p. 183.

8 UCC. Article 5-103(d).

® UCC. Article 5-108(f)(1).

10 UCP 600. Article 3.

" UCP 600/ Article 8.
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documents to bank. In this case, presentation may or may
not be honoured by bank as the issuing bank has authority
to seek for waiver from applicant or ask benefeciary for
correction of documents'?. Thirdpossibility will happen
when benefeciary presents complying documents to the
bank but does not perform his obligations in the framework
of underlying contract.Application of the Principle of
Autonomy in such situation will create weaker position
for applicant against abusive demands of benefeciary
and presentation of forged but complying documents by
him. For long period of time, legal scholars supported
the a absolute application of the principle of autonomy in
operation of Documentary Letters of Credit '*. However,
repetitive legal cases relevant to fraud in international LC
transaction resulted in need for recognition of exceptions
to the Autonomy Priniciple in order to deal with abusive
and fraudulant demands of benefeciary. Fruad rule was the
first execption recognized against absolute application of
the Autonomy Principle . Despite general recogniation of
fraud rule in different jourisdictions, there is no common
standard of proof regarding situation under which its
application will supersede the autonomy principle [4].
Other exceptions to the principle of autonomy were
inroduced later and as result of considering public interest
and public policy in international trade operation [5]. Other
exceptions to the principle of autonomy in international LC
operation include illigality, nulity, uncunciotalble conduct
and reclessness of benefeciary. Current article provides
a comprehensive and analytical view to different execptinos
to the autonomy principle of Documentary Letters of
Credit and arguments fore and agaisnt recognizing them
in different jourisdictions.

Fraud Expection

Fraud is one of oldest and most well-known
phenomenon’s in business environment. “As long as there
have been commercial systems in place there have been
those who have tried to manipulate these systems” [6].
Since fraud goes beyond bank’s duty to check presentation
of complying documents by beneficiary and investigate in
fact regarding performance of his obligation in underlying
contract , it was been considered as “the most controversial

12 UCP 600, Article 16.
13 United City Cooperation vs. Allied Arab Bank (1985) 2 Lloyds
Rep. 554, 561.
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and confused area” [ 7] which “goes to the very heart of the
Documentary Letters of Credit” [4, p. 293].

Legal scholars and different jurisdictions have
approached Fraud Exception to the Autonomy Principle
of Documentary Letters of Credit differently. Absolute
silence of UCP (current version is UCP 600) as the most
popular set of rules applicable to LC transaction towards
fraud and leaving the subject matter open to national laws
shows the lack of harmoniums approach to the subject
matter in international trade society. Such diversity
can be seen even in numerous definitions provided for
fraud exception: Schmithoff considers fraud rule as an
act which®...permits a court to consider evidence other
than the actual terms and conditions of the credit and is
founded on the maxim ex turpi causano no ritur actio”™"*.
Meanwhile according to Gao Xinag Fraud Exception is
“an extraordinary rule as it represents a departure from
the cardinal principle of the law of letters of credits — the
principle of independence. It allows the issuer or a court
to view the facts behind the face of conforming documents
and to disrupt the payment of a letter of credit when fraud
is seen to be involved in the transaction” [9, p. 30].

Gao Xiang comments on three different rationales for
recognition and enforcement of fraud rule [9, p. 29]: First,
closing the legal loophole as result of absolute application
of autonomy principle in international operation of LC
and providing beneficiary with opportunity to present
forged but complying documents to bank in order to
receive payment without fulfilling his obligations in
underlying contract. Despite existence of strong doubts
in capability of fraud rule to prevent fraud and abusive
demands of beneficiary, it has the potential for closing
the legal loophole created by the autonomy principle.
Second rational is concern of Public Policy on controlling
fraudulent actions in the society. Beneficiary should not
have possibility to get benefit from autonomy principle
by presenting forged document [9, p. 29]. In English
Case of United City Merchants (Investment) Limited vs.
Royal Bank of Canada"® Lord Diplock raised the issues
of ex turbi causa non oritur which refers to intention of
court in not allowing dishonest person to commit fraud

14 Schmitthoff’s Export Trade — The Law and Practice of Inter-
national Trade (12th ed., 2012) Sweet & Maxwell, p. 210.

15 United City Merchants (Investment) Limited vs. Royal Bank
of Canada [1982] 2 Al E.R. 725.
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by benefiting from court procedure'®. Thirdrational, is
maintaining the commercial utility of Letters of Credit.
Since presented documents are providing security for bank
as guarantor of payment before actual delivery of goods to
the port of discharge, committing fraud by beneficiary will
abuse the security interest of bank. Therefore, providing
beneficiary with chance to defraud bank via presentation
of forged documents, will result in losing faith of all parties
in operation of Documentary Letters of Credit as a safe
method of payment in international trade [7].

1. Application of Fraud Rule

This section takes a comparative approach to application
of fraud rule in different jurisdictions, namely, United States
of America and England. Despite the fact that English law
is under the influence of developments in American law
in field of Documentary Letters of Credit, studies show
significant differences in application and consequences of
application of fraud rule under American and English law.
Despite the fact that research on application Fraud Exception
in LC operation under Civil Law and comparative study
of it with Common law system can add a substantial value
to subject matter, it is not in the scope current research.
Therefore, our study will be limited to application of fraud
expectation to autonomy principle in international LC
transactions under Common Law Jurisdictions.

1.1. Fraud Rule in the United States of America

Development of Fraud rule under American law can
be tracked in three main periods: Pre-UCC, The Previous
UCC Article 5 and Revised UCC Article 5 [7, p. 294].

During the period of Pre-UCC, Fraud Rule was
governed by case law in the United States. The leading
case in this aspect was Sztejn vs. Henry Schroder Banking
Corporation”. Gao refers to it as: “It has shaped the fraud
rule in virtually all jurisdictions™ [9, p. 32].

In this case, sales contract was signed between Sztejn
(applicant) and Transea Traders Ltd (beneficiary) where the
Schroder as issuing bank of credit required its honour by
drawing draft on Chartered Bank(presenting bank). Before
presentation of documents by beneficiary, Sztejn required

19 Ex turpi causa non-orituractio can be translated as ‘no action
can be based on a disreputable cause’, Law J & Martin EA ‘A Dic-
tionary of Law’ 7 ed (2009).

\7 Sztejn vs. Henry Schroder Banking Corporation 31 NYS 2d
631 (1941).
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court to grant injunction for stopping payment based on
dispatch of “cow hair, other worthless material and rubbish
with intent to simulate genuine merchandise and defraud
the plaintiff”!®. It was also mentioned that Chartered Bank
cannot be recognised as holder in due course because it
is only collecting bank for beneficiary (Transea). Justice
Shinetag considered all allegations in the course of hearing
as true and commented: "Of course, the application of this
doctrine [the principle of independence] presupposes that
the documents accompanying the draft are genuine and
conform in terms to the requirements of the letter of credit”"”.

Later, in the course of hearing, Justice Sheintag granted
injunction in favour of Sztejn on the basis of : "Transea
was engaged in a scheme to defraud the plaintiff... that
the merchandise shipped by Transea is worthless rubbish
and that Chartered Bank is not an innocent holder of the
draft for value but is merely attempting to procure payment
of the draft for Transea's account"*.

In the case of Sztejn two other issues in addition
to beneficiary’s fraud were discussed [10]: First was security
interest of bank which was raised as a supporting reason
for application of fraud rule. According to Justice Sheintag:
"While the primary factor in the issuance of the letter of
credit is the credit standing of the buyer, the security afforded
by the merchandise is also taken into account™'. Second
issue was exception of holder in due course from being
affected in application of fraud rule: "On this motion only
the complaint is before me and I am bound by its allegation
that the Chartered Bank is not a holder in due course but is a
mere agent for collection for the account of the seller charged
with fraud. Therefore, the Chartered Bank's motion to dismiss
the complaint must be denied, if it had appeared from the
face of the complaint that the bank presenting the draft for
payment was a holder in due course, its claim against the
bank issuing the letter of credit would not be defeated even
though the primary transaction was tainted with fraud"?.

Therefore, it is possible to conclude that in American
Law decision of court in Sztejn laid foundation for fraud
rule as following:

18 Sztejn vs. Henry Schroder Banking Corporation 31 NYS 2d
631 (1941) 633.

19 Tbid.

2 Ibid.

2 Sztejn vs. Henry Schroder Banking Corporation 31 NYS 2d
631 (1941), 634-635.

2 Tbid.
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A) Only condition which supersedes the absolute
application of autonomy principle is commitment of fraud
by beneficiary and in order to apply the exception, fraud
should be established whereas only allegations of fraud will
not be sufficient for interrupting payment process by bank.

B) Court will not stop payment process to the holder in
due course even in case of established fraud by beneficiary.

By introduction of Unified Commercial Code in the
United States of America in 1950s, fraud exception in the
documentary letters of credit entered the statute under
section of 114(2) of Article 5 [11]:

“Unless otherwise agreed when documents appear on
their face to comply with the terms of a credit but a required
document does not in fact conform to the warranties made
on negotiation or transfer of a document of title (Section
7-507) or of a certificated security (Section 8-108) or is
forged or fraudulent or there is fraud in the transaction:

(a) the issuer must honor the draft or demand for
payment if honor is demanded by a negotiating bank or
other holder of the draft or demand which has taken the
draft or demand under the credit and under circumstances
which would make it a holder in due course (Section
3-302) and in an appropriate case would make it a person
to whom a document of title has been duly negotiated
(Section 7-502) or a bona fide purchaser of a certificated
security (Section 8-302); and

(b) in all other cases as against its customer, an issuer
acting in good faith may honor the draft or demand for
payment despite notification from the customer of fraud,
forgery or other defect not apparent on the face of the
documents but a court of appropriate jurisdiction may
enjoin such honor”.

After revision of Article 5 of UCC in 1995, fraud rule
was embodied under section 109 of Article 5. By revision
of UCC, fraud rule changed substantially [9, p. 45; 4, p.
315; 11, p. 222]. Currently, principles of fraud exception
under the American Law can be listed as below:

First, on the basis of Article 5-109 of the UCC,
commitment of fraud will affect the regular process in
the operation of documentary letters of credit. The effect
include: the refusal of bank to honour the credit after
presentation of document by beneficiary* and granting
injunction to account party in order to interrupt payment
by bank [9, p. 46].

3 UCC. Section 5-109(a)(2).
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Second, besides setting standard of proof for fraud,
article 5-109 confirms that under American law fraud
exception includes fraud in documents as well as in the
underlying contract [11, p. 222].

Third, article 5-109(1) defines four groups of immune
people to application of fraud exception. “A) Nominated
person with good faith who has paid without notice of
fraud. B) Confirmer who has honoured its confirmation in
good faith C) The holder in due course of the draft drawn
under the letter of credit which was taken after acceptance
by the issuer or nominated parson D) an assignee of the
issuer or nominated person’s deferred obligation that was
taken for value and without notice of forgery or material
fraud after the obligation was incurred by the issuer or
nominated person”*,

Fourth, article 5-109 (b) defines preconditions for
granting injunction by court and application of found
expectation®,

Currently, revised article 5-109 of UCC is the most
comprehensive code applicable to fraud rule in the
Common Law World” [11, p. 242].

1.2. The Fraud Exception under English Law

In English law, fraud exception is recognized and
considered under common law [7, p. 687]. Despite its
recognition, English courts have a tradition of showing
reluctance to intervene in autonomy principle and apply
fraud exception. This is clearly visible in the study of
most well-known legal cases relevant to fraud rule under
English law?.

# UCC Article5-109(a)(1).

2 UCC Article 5-109 (b).

26 Most famous legal cases relevant to fraud exception under
English law can be mention as: Hamzeh Malas and Sons vs. Brit-
ish Imex Industries Ltd [1958] 2 QB; Harbottle (RD) (Mercantile)
Ltd vs. National Westminster Bank Ltd [1978] 1 QB; Edward Owen
Engineering Ltd vs. Barclays Bank International Ltd.[1978] 1 Lloyd’s
Rep; Discount Records Ltd. vs. Barclays Bank Ltd [1975] 1 Llyod’s
Law Reports; Discount Records Ltd vs. Barclays Bank Ltd [1975] 1
Llyod’s Law Reports; United City Merchants (Investment) Limited vs.
Royal Bank of Canada [1979] 1 Lloyd's Law Reports; United Trading
Corporation SA and Murray Clayton Ltd vs. Allied Arab Bank Ltd
[1985] 2 Lloyd’s Law Reports 554 (CA); Themehelp Ltd. vs. West,
(1995)4 AlE.R. 215;Banco Santander S.A. vs. Bayfern Ltd, 1999 WL
250019 (Q.B. June 9, 1999), Czarnikow-Rionda Sugar Trading Inc vs.
Standard Bank London (1996) 1WRL 1152;4ngelica-Whitewear Ltd
vs. Bank of Nova Scotia 36 D.L.R. (4th) 161, EYB 1987, White and
Co Inc vs Chamet Handel Training (S) Pte Ltd(1993) 1 SLR 65.
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As it has been mentioned, English courts have a narrow
and restrictive approach to application of fraud exception
in operation of documentary letters of credit despite
recognizing it. Generally, the scope for application of fraud
exception under English Law can be defined in three
notes: Material misrepresentation of facts, knowledge
of beneficiary, fraud in underlying sales contract vs.
documentary fraud [12, p. 141].

1.2. A) Material Misrepresentation of Facts

Material Misrepresentation of facts was explained by
Lord Diplock in the case of United Trading Corporation
SA and Murray Clayton Ltd vs. Allied Arab Bank Ltd” as:

“To this general statement of principle [of independence]
as to the contractual obligations of the confirming bank
to the seller, there is one exception: that is, where the seller,
for the purpose of drawing on the credit, fraudulently
presents to the confirming bank documents that contain,
expressly or by implication, material representations
of fact that to his knowledge are untrue”?,.

Despite the fact that there is no agreement on definition
of material misrepresentation among scholars in field
of English law, it has been recognized as standard of proof
for fraud in documentary letters of credit and applied
in subsequent cases including: Themehelp Ltd. vs. West*
and Banco Santander S.A. vs. Bayfern Ltd*.

1.2. B) Knowledge of Beneficiary

According to the judgment of court in case of United
City Merchants it is impossible to hold beneficiary
responsible for misrepresentation of fact when he does
not have any knowledge about such an act [12, p. 142].
Therefore, comments of Lord Diplock can be interpreted
as: in order to stop payment to beneficiary , not only he
should be responsible for material misrepresentation, but
also, he should be knowledgeable about misrepresentation
of documents at the time of presentation . Knowledge of
beneficiary about existence of material misrepresentation
even in circumstances when he is not responsible in

27 United Trading Corporation SA and Murray Clayton Ltd vs.
Allied Arab Bank Ltd (1983) 1 A.C. 168.

% Tbid, p. 183.

» Themehelp Ltd. vs. West, (1995) 4 All E.R. 215.

* Banco Santander S.A. vs. Bayfern Ltd, 1999 WL 250019
(Q.B. June 9, 1999), aff’d, 2000 WL 191098 (C.A. Feb. 25, 2000).
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producing such documents is sufficient for invoking fraud
exception [12, p. 142].

Therefore, it is necessary to define the degree of
beneficiary’s knowledge prior to apply fraud rule. For this
purpose will use the test of reasonable man’s decision to
clarify the actual knowledge of beneficiary and his approach
to misrepresentation of facts. Therefore, a consciously
ignoring truth by beneficiary might result in court’s decision
that he had actual knowledge of falsity [12, p. 142].

1.2. C) Fraud in Documents versus Fraud in Underly-
ing Contract

It is not clear from statements of Lord Diplock in
United City Merchants referring to fraud in documents
that his lordship was emphasizing on the facts of that
particular case or he was generalizing such condition to
all cases of fraud in documentary letters of credit. Latter
English cases like Czarnikow-Rionda Sugar Trading Inc vs.
Standard Bank London®', do not apply this principle strictly
as Rix J in the court of Appeal discharged injunction in
favour of applicant on the basis of evidences other than
non-documentary claim for application of fraud rule®.
It has been argued that due to following the principle of
EX turpi causa non-oritur actionas rational for prohibiting
beneficiary from his own action by fraud rule, there is merit
in application of extension to underlying contract when it
is clearly established that beneficiary’s demand under the
credit is on the basis of fraud [12, p. 143]. Study of the
position of other common law jurisdictions confirms the
application of fraud exception to the underlying contract.
For example, Revised UCC article 5-109 in the United
States of America, confirms application of fraud rule to
underlying contract [7, p. 317].

“Requires that the fraudulent aspect of a document
be material to a purchaser of that document or that the
fraudulent act be significant to the participants in the
underlying transaction”?.

In Canadian case of Bank of Nova Scotia vs. Angelica-
Whitewear Ltd*, Le Dain J of the Supreme Court of Canada

31 Czarnikow-Rionda Sugar Trading Inc vs. Standard Bank
London (1996) IWRL 1152, 1161.

32 Ibid.

3 Official Comment to Article 5 of the Uniform Commercial
Code, para. 2.

3 Angelica-Whitewear Ltd vs. Bank of Nova Scotia 36 D.L.R.
(4th) 161, EYB 1987.
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confirmed application of fraud rule to the underlying
contract.

In Singapore, application of fraud rule is limited to
fraud in documents. According to the judgement of court
of Appeal in White and Co Inc vs Chamet Handel Training
(S) Pte Ltd> in order to constitute the fraud exception to
the autonomy principle evidence is limited to documents
presented by beneficiary and fraud in underlying contract
will not affect responsibilities of bank against him?®.

2. Nullity Exception

The nullity comes into effect when beneficiary has no
knowledge about null or void nature of document in his
hand. In contrast, fraud exception has the precondition
of [actual] knowledge of beneficiary about the material
misrepresentation in tendered documents. The nullity might
happen when document is conforming to the terms of the
credit on its face; however, it is either a forgery or with no
legal effect. Fraud rule cannot apply in the condition that
beneficiary has no idea about forged nature of document
in his hand and has not played any role in production of
such document. As a result, “the question will arise as to
whether the nullity exception to the autonomy principle
should be recognized in the meaning that bank will be
entitled to reject the forged document despite its facial
conformity” [12, p. 168].

In this respect, current section of research will study
the definition of nullity exception, continue with analysing
of some important common law cases, and finally takes
critical approach to arguments for and against recognition
of nullity Exception.

2.1. What is Nullity?

It is not clear how to define the nullity exception.
Any sort of definition for nullity will definitely result in
bank’s resistance to payment under the exception as the
document has been considered null and without any effect
[13, pp. 316, 317]. As a matter of fact, the nullity is an
underdeveloped concept in the law of the documentary
letters of credit [13, pp. 316, 317]. Therefore, existing
uncertainty around it is a significant reason for difficulties
in recognizing the nullity exception in common law system.
Examples from English case law demonstrate different

% White and Co Inc vs Chamet Handel Training (S) Pte
Ltd(1993) 1 SLR.
% Tbid, p. 65.

AL

ISSN 1993-047X (Print) / ISSN 2410-0390 (Online)

AxmyanvHbie npodnemsl skoHomuku u npasa. 2016. T. 10, Ne 3
Actual Problems of Economics and Law, 2016, vol. 10, No. 3

understandings about the definition of nullity. The court
of Tek Chao vs. British Traders and Shippers®” held that
misdated bill of lading is ‘valueless but not a complete
nullity’*®. When in Egyptian International Foreign Trade
Co vs. Soplex Wholesale Supplies (The Raffaella)®® same
type of bill was considered as ‘sham piece of paper”.
However, in United City Merchants a wrongly dated bill
of lading was considered as “far from nullity” [3, p. 146].
Therefore, the uncertainty around nullity is quite visible
in English law [13, p. 317]. Different suggestions have
been proposed by scholars to define the nullity of one
document. Including, consideration of whether falsity or
error in document destroys the “the whole or essence of
the instrument” [14, 15]. Other suggestion is that if the
instrument can be considered as without legal effect [16].
On this basis, the Judgment of the United City Merchants
is in consistency with definition of the nullity as a misdated
bill of lading is still a valid document of title and holder
can use it in order to receive goods from the ship*'.

2.2. Legal Recognition

English Law has three important cases on the nullity
exception. Namely, the Court of Appeal and House of
Lords decision in United City Merchants and the Court
of Appeal Decision of Montrod Ltd vs. Guundk Otter
Fleichvertriebs GmbH*. In the case of United City
Merchants the question about effect of nullity documents
was left open. However, Ackner LJ in the Court of Appeal
commented that: “he could see no valid basis upon which
the bank should be entitled to pay and debit the account
party (...) (The bank) ought not to be under no obligation
to accept or pay against documents which he knows to be
waste paper”®. In the Judgment of the House of Lords,
Lord Diplock mentioned that to him there is no reason to
see the beneficiary in a worse situation than the holder in
due course before leaving open the question of the rights
of an innocent beneficiary [3, p. 146].

7119541 2 QB 459 (QB).

8 Tbid, p. 476.

¥ 11984] 1 Lloyd's Rep 102 (CA).

4 Ibid, p. 116.

1 United City Merchants (Investment) Limited vs. Royal Bank
of Canada [1979] 1 Lloyd's Law Reports.

#2001] EWHC 1032 (Comm).

# United City Merchants (Investment) Limited vs. Royal Bank
of Canada [1979] 1 Lloyd's Law Reports.
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Finally, in the court of appeal of the third case, Montrod
Ltd vs. Guundk Otter Fleichvertriebs GmbH, Potter LJ
held that, there is no nullity exception in English law*.
According to his conclusion: “sound policy reasons for
not extending the law by creation of a general nullity
exception”. Tt should be mentioned that the position
of Potter LJ is limited to the documents which are null
without being forged. As result, the positions of documents
which are forged without the notice of beneficiary are still
not clear [3, p. 146].

Among other Common Law jurisdictions, Singapore
recognised nullity exception in the case of Beam
Technology (MFG) PTE Ltd vs. Standard Chartered Bank™.
However, the scope of the exception is very limited. “The
confirming bank is not obliged to pay if it has established
within the seven-day period that a material document
required under the credit is forged and null and void and
notice of it is given within that period”*. The exception
will apply under following conditions:

First, when the document is forged. Second, when the
document is material. The court held that exception does
not apply to all documents. However, no definition was
provided for material document. Third, when document is
null. The court provided that due to the uncertainty around
definition of nullity, situation should evaluated on the
basis of facts in each case. Fourth, when the bank has the
knowledge of nullity. According to the court, bank must
come across knowledge on nullity of documents within
7 days period which has been considered for checking
documents and in addition, the due notice should be given
to the beneficiary [3, p. 151].

2.3. Arguments in favour of Nullity

Main arguments in favour of nullity exception can be
traced in Singaporean court of appeal of Beam Technology
and also the Court of Appeal in the United City Merchants.
They include:

Firstly, non-conformity of null documents: According to
the principle of strict compliance, beneficiary should tender
complying documents in order to be entitled to payment.
Such requirement can be extended from more than facial
conformity to the condition that document is really the

#12001] EWHC 1032 (Comm), 58.
* Tbid.

4[2003] 1 SLR 597.

“7 Ibid, p. 160.
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one which is required by the credit. According to Goode
“documents which are forged, cannot conceivably treated
as confirming documents” [17]. Genuine Documents are
required by the credit while a forged document cannot be
genuine despite of conformity on its face.

Secondly, bank holds bills of lading as a security of
credit in addition to assurance about creditworthiness
of applicant. Since bill of lading is recognized as the
document of title, it is difficult to justify the rule that
requires bank to pay beneficiary against the presentation
of documents which are worthless to its knowledge [12].

Thirdly, not recognizing the nullity exception can be
considered as policy of tolerance against circulation of
forged documents in international trade. Such documents
are considered as “cancer in international trade™® and
victims should bear huge losses. Since trust that forms the
international trade would be undermined by free circulation
of forged documents, accepting the nullity principle can
prevent circulation of such documents in the process of
documentary letters of credits.

Fourthly, the issuing bank has the mandate to pay
against genuine documents that conform on their face
with terms of credit. From this perspective, the bank that
breaches its mandate in fact honours the presentation on
its own risk for not being reimbursed. “It is also not likely
that the beneficiary who has not fulfilled his obligations to
produce genuine documents would expect the bank to make
payment against worthless documents or the applicant to
later reimburse the bank for that” [18].

2.4. Arguments against nullity

Lack of Clarity in defining the nullity is the main
argument against accepting it as another exception to
the autonomy principle. The difficulty is in defining the
nullity exception with precision and it would be difficult to
answer the question that when a document is nullity. The
main problem will arise when assessing a reasonableness
of something which is a common practice for courts®.

Second, lack of authority: The argument regarding
the lack of authority was raised by Raymond Jack, the
judge of the first instance court of Montord when the
only available authority at that moment was judgement
of Lord Diplock in United City Merchants which left the

4 Standard Charter Bank vs. Pakistan National Shipping Corp
(No 2) (1998)1 Lloyd’s Rep, 684, 686.
# Beam Technology (2003) 1 SLR597, 36.
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question of nullity documents open. This argument means
that nullity has not been supported either by UCP or case
law. However, this is not a strong argument since UCP
does not have statutory effect; lack of support under UCP
is not the reason for not recognizing the nullity exception
under case law [16, p. 46, 54].

Third, the beneficiary should not be in worse position
that holder in due course: According to the Judgement of
Lord Diplock in United City Merchants, there is no reason to
see the holder in due course in better position than innocent
beneficiary while fraud has affected the documents. Goode
criticised this view on the basis of the operation mechanism
itself that provides more rights to the holder in the due
course: “The beneficiary under the credit is not like a holder
in due course of a bill of exchange; he is only entitled to
be paid if the documents are in order” [19]. Goh J.C from
the High Court of Singapore also criticized the argument
of Lord Diplock in Lambias®: “I think the short answer
to this is that as a party to the underlying contract, he (the
beneficiary) has an additional recourse against the buyer
which is not open to a holder in due course”.

Forth, unfairness to beneficiary. This argument was
raised by Potter L.J in the case of Montord. He argued
that “such an exception would be likely to act unfairly
upon beneficiaries participating in a chain of contracts
in cases where their good faith is not in question™!. In
response, it is suggested that everything goes back to
the balance of interests®. If nullity document does not
prevent bank from payment to innocent, then the buyer
should be the one who bears the loss. In contrary, if the
nullity exception prevents bank from payment to the
beneficiary, then the seller is the one who will bear the
loss. The argument is weak in principle as taking any
side will have unfair outcome for the other party. Based
on some other arguments, letter of credit should provide
an assurance of payment to the seller and all relevant
risks should be assumed by buyer. Any different decision
will undermine existing trust in financing system of the
international trade [13]. The response to such argument
might be statement of Stephenson L.J in the court of appeal
of United City Merchants who commented on “the risk

%0 Lambias (Importers & Exporters) Co Pte Ltd vs. Hong Kong
& Shanghai Banking Corporation [1993] 2 SLR751.

! Montrod Ltd vs. GrundkotterFleischvertriebs GmbH, [2001]
EWHC 1032 (Comm), [2002] 1 WLR 1975, 59.

52 Tbid, p. 69.
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to be taken by beneficiary as banks trust the beneficiary
to present honest documents™.

Last, creation of Further Dilemma for Banks. One of
the reasons for Potter L.J to reject the nullity exception
in judgement of Montord was that “if a general nullity
exception were to be introduced as part of English law it
would place banks in a further dilemma as to the necessity
to investigate facts which they are not competent to do
and from which the UCP 500 is plainly to exempt them™*.
The same will apply to UCP 600. However, banks can
take the acceptance of the nullity exception in Singapore
as a guideline. In Singapore, Nullity Exception is limited
to the situation that bank has clear knowledge of nullity
before effecting the payment [3, p. 153]. However, in
any condition, there will be no difference between the
position of bank towards facts outside documents under
nullity and fraud rule [3, p. 153].

3. Recklessness exception

The recognition of recklessness exception can be
considered as an alternative to the nullity exception in
the law of the documentary letters of credits. It comes
into force as a result of reckless or careless presentation
of documents by beneficiary without considering that they
are valid or void, or their true or false nature [3, c. 156].
Such an action will entitle bank to withhold payment to
the beneficiary who is not guilty for fraudulent activity.
Historically, in Recklessness Exception in English Law
goes back to the cases of Derry vs. Peek® in 1889 when
reckless conduct of beneficiary has been assimilated to
knowledge of fraud. Therefore, Recklessness exception can
be considered as an extension to the fraud rule. Recently, in
the case of Montord®®, Potter L.J mentioned that he “would
not seek to exclude the possibility that, in an individual
case, the conduct of a beneficiary in connection with the
creation and/or presentation of a document forged by third
part might, though itself not amounting to fraud, be of
such character as not to deserve the protection available
to a holder in due course™’.

53 United City Merchants (Investments) Ltd and Others vs. Royal
Bank of Canada and Others [1982] QB 208 (CA) 246.

5 [2001] EWHC 1032 (Comm), [2002] 1 WLR 1975, 59.

55 Derry vs. Peek [1889] 14 AC 337 (HL).

6 Montrod Ltd vs. GrundkotterFleischvertriebs GmbH,
[2001] EWHC 1032 (Comm), [2002] 1 WLR 1975, 59.

37 Tbid.
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Under Singaporean Law, The high court of Singapore
considered the recklessness exception in case of Lambias™.
The Judge stated “[Beneficiary] was nonetheless in some
way clearly responsible for the turn of events that led to
the perpetration of the fraud or forgery”® and continued
that “the law cannot condone actions, which although
not amounting to fraud per se, are of such recklessness
and haste that the documents produced as a result are
clearly not in conformity with the requirements of the
credit”®. As result, the court held that according on further
grounds available for the bank to justify not honouring
the presentation of documents by beneficiary.

A simple observation can lead us to the conclusion
that Singaporean and English Legal system are ready to
accept the recklessness exception despite nonexistence of
leading casessince the issue of committed fraud by third
party with effect of bank’s payment to the beneficiary has
been mentioned in Derry vs. Peek, Montord and Lamibas
[3, c. 156]. Legal basis of above mentioned decisions has
been explained in previous paragraphs.

At the same time, there is tendency among some
commentators to finda link between the nullity exception
and reckless the conduct [3, c. 156]. As a result,
recklessness of beneficiary will prevent payment only
in case that he recklessly presents a nullity document.
In this case, such situation is different from what has
been discussed so far. In case of only covering nullity by
recklessness exception, documents which are forgery but
not void will not be covered. However, bank is entitled to
dishonour presentations based on documents that are void.
Encompassing recklessness exception in both directions
may result in the most optimal situation.

4. Unconscionability

Lack of good faith and or unconscionable demand of
beneficiary for being paid are the main areas covered by
unconscionability exception [20]. In such cases, no fraud
or defective documents are involved. However, based
on the principle of unjust enrichment, demanding for the
payment will provide beneficiary with chance to take an
unfair advantage from his position. The fraud has been
formulated by absolute lack of right for payment, while

8 Lambias (Importers & Exporters) Co Pte Ltd vs. Hong Kong
& Shanghai Banking Corporation [1993] 2 SLR.751.

¥ Ibid, p. 764.

 Tbid.
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abusive demand and unconscionable conduct presupposed
the existence of right, it imposes an additional “inherent
risk” on the exercise of such right [3, c¢. 160]. The main
area for application of exception will be Standby Letters
of Credits, Performance Bond and Demand Guarantees.

4.1. Unconscionability under English Law

At the first step we should differentiate the
unconscionability from recognized doctrine of
unconscionable conduct in English Law. Unconscionable
conduct “applies when the complainant’s consent to the
unfair transaction was vitiated because of a morally
reprehensible act of the defendant short of fraud, duress, or
undue influence” [21, p. 198]. Therefore, unconscionable
conduct takes place during the contract performance.

TTI Team Telecom International Ltd vs. Hutchinson 3G
UK Ltd®"is the only one English authority which accepts the
unconscionability as an exception to autonomy principle
. In this case judge held that “a lack of good faith has for
a long time provided a basis to restrain a beneficiary from
calling a bond or guarantee”®. However, the judgment
of this case has been received considerable amount of
negative comments [3, p. 164]. Flow of negatives comments
towards the judgment of TTI and reluctance of case law
in recognition of unconscionability as an exception to
autonomy principle of letters of credit can be positively
linked to unwillingness of English legal system to recognize
the doctrine of good faith in contract law [3, p. 164].

4.2. Unconscionability under other Common Law
Systems

In Singapore, unconscionability exception was first
recognized implicitly in the cases Royal Design Studio
Pte Ltd vs. Chang Development Pte Ltd” and Kvaerner
Singapore Ltd vUDL Shipbuilding (Singapore) Pte Ltd*
Finally, unconscionability exception was recognised
explicitly by Singaporean Court in Bocotra Constr Pte
Ltd vs. Attorney Gen (No 2)”when the judge held that

U TTI Team Telecom International Ltd vs. Hutchison 3G, [2003]
EWHC 762 (Comm), [2003] 1 All ER (Comm),762.

¢ Tbid.

¢ Royal Design Studio Pte Ltd vs. Chang Development Pte Ltd
[1990] 1 SLR 1116.

¢ Kvaerner Singapore Ltd vs. UDL Shipbuilding (Singapore)
Pte Ltd [1993] 3 SLR 350.

5 Bocotra Constr Pte Ltd vs. Attorney Gen (No 2) (1995) 2 SLR.
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“whether there is fraud or unconscionability is the sole
consideration in applications for injunctions restraining
payment or calls on bonds to be: granted”*®.

The position of Bocotra Constr Pte Ltd vs. Attorney
Gen (No 2) was later confirmed in Dauphin Offshore
Engineering & Trading Pte Ltd vs. Private Office of HRH
Sheikh Sultan bin Kalifa bin Azyed al Nahyan® .

In United States of America, unconscionability has not
been codified in UCC. Therefore, it is not recognised in
USA as an extension to the fraud rule. Since fraud rule has
the statuary recognition, it would be easy to understand
the reluctance of judges to introduce a new exception
by using case law. However, American legal system has
managed to recognize different aspects of unconscious
conducts in guarantees under the board definition of fraud
[22]. For example “fraud in transaction” includes aspects
of bad faith [22]. Examples can be found in judgements
of Harris Corporation vs. National Iranian Radio and
Television®, Rockwell International Systems vs. Citibank®.

4.3. Implications

Recognition of the unconscionability exception, it
has the potential to create some risks at national law
level which should be considered by informed judges
[23]. Current section of research will briefly touch upon
potential risks of recognizing unconscionability exception
in the law of letters of credit:

1. Imprecise and unclear definition of unconscionability
can be the first source of risk [3, p. 170]. It is really
recommended that in the area of law in which clarity and
certainty have utmost value it is important to confine the
scope of such concepts in order not to depend on judges
to access rights of each party [3, p. 170].

2. It is suggested that recognition of unconscionability
exception will result in more legal actions and such judicial
interventions might undermine the widely recognized
principle that “letters of credits are equivalent to cash”
[3,p. 171].

% Ibid, p. 744.

7 Dauphin Offshore Engineering & Trading Pte Ltd vs. Private
Office of HRH Sheikh Sultan bin Kalifa bin Azyed al Nahyan [2000]
1 SLR 657.

8 Harris Corporation vs. National Iranian Radio and Television
(1982 11th Cir) 691 F2d 1344.

% Rockwell International Systems vs. Citibank (1983 2nd Cir)
719 F2d 583, 588.
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3. Recognition of unconscionability exception will
result in rise of courts involvement in interlocutory stage
in disputes which are about breach or performance of
underlying contract. However, a separate proceeding is
necessary to resolve such disputes [3, p. 170].

5. Hllegality

Illegality is the last exception to the independent
principle of documentary credits which is to be discussed
in current paper. The illegality exception has roots in the
possibility that the illegal nature of the underlying contract
can taint the letter of credit process and as a result, bank
will be entitled to dishonour the presentation.

There are different reasons for underlying contract to
be considered as illegal, it might be infringing lending
limits on credits™, violation of exchange control laws [24],
or violating the government ban on payment to special
people or countries’'. On the same basis for application of
fraud rule, the legal basis to be used in favour of illegality
exception is exturpi causa non orituractioin the meaning
of “no court will lend its aid to man who founds his cause
of action upon an immoral or an illegal act” [25].

Under English law, there are few cases which raise
the issue of illegality exception. In Group Josi Re’”? the
argument was around illegality of underlying insurance
contract. Therefore, as claimants did not have the au-
thority to work in England, the letter of credit was also
affected by illegality”. In the Court of Appeal, Staughton
L.J mentioned that letter of credit can be influenced by the
illegality of the underlying contract and as a result, court
can issue injection against payment by bank or benefi-
ciary for demanding it". The idea of illegality exception
as separate ground for defence was supported one year
before in another judgement”.

7 1d International Dairy Queen Inc vs. Bank of Wadley (1976
MD Ala) 407 F Supp 1270.

' [tek Corp vs. First Nat Bank (1981 D Mass) 511 F Supp 1341;
Harris Corp vs. National Iranian Radio & Television (1982 11th
Cir) 691 F2d 1344; General Cable Ceat SA vs. Futura Trading Inc
(1983 SDNY) 1983 WL.

2 Group Josi Re vs. Walbrook Ins Co Ltd [1996] 1 Lloyd’s Rep
345 (CA).

73 Tbid, p. 360.

74 Ibid, p. 362.

7> Deutsche Ruckversicherung AG vs. Walbrook Insurance Co
Ltd [1995] 1 WLR 1017 (Com Ct) 1027.
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Mahonia Ltd vs. JP Morgan Chase Bank (No2)’0 shed
more light on the issue of illegality exception in English
Legal System. In this case, plaintiff (Mohonia) pleaded
on the basis of the illegality of the underlying contract
as the contract was providing a party with a disguised
loan which was used by that party for manipulation of
his accounts and violation of US Law. During the action
for summary judgement, Coleman J rejected the Maho-
nia’s application while arguing that Illegality Exception
should be recognised. At trial, Cook J. considered that
autonomy principle has not prevented a letter of credit
being tainted by the illegality of the underlying transac-
tion. Despite the fact that due to obiter decision of Cook
J, Mahonia cannot be considered as a leading case in
England ,it serves as an indicator for showing the attitude
of British courts on the subject matter [3, p. 192]. Later
cases showed the same attitude. In Oliver and Anor vs.
Dubai Bank of Kenya’” it was held that fraud and ille-
gality are possible exceptions to autonomy principle’.
In Lancore Services Ltd vs. Barclays Bank Plc”’, Judge
referred to existence of illegality exception as a basis
for making decision.

Unified Commercial Code does not recognize the il-
legality exception in the United States of America. The
necessity for accepting illegality as an exception of au-
tonomy principal documentary credits has been promoted
by some American scholars including Mc Laughlin com-
ments on providing possibility for bank under UCC to
refuse presentation of documents in case illegality in
the underlying contract [26, 27]. Despite existence of
such supports, general agreement is on not accepting
the illegality exception due to its absence in revised UCC
article 5. It also worth to mention that in old version of
UCC article 5 the illegality issue as defence for bank to
affect the payment to beneficiary was expressly rejected
[3, p. 193].

In this section, conditions for application of the il-
legality exception will be reviewed. However, in legal
systems which recognize the illegality principle, its scope

76 Mahonia Ltd vs. JP Morgan Chase Bank(No2) [2004] EWHC
1938 (Comm).

77 Oliver and Anor vs. Dubai Bank of Kenya [2007] EWHC 2165
(Comm).

78 Ibid, p. 12.

7 Lancore Services Ltd vs. Barclays Bank Plc, [2008] EWHC
1264 (Ch), [2008] 1 CLC 1039.
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of application is so narrow that it cannot be considered as
a threat for absolute application of autonomy principle®.
In English law, conditions for application of illegality
exception are taken from the case of Mahonia®":

1. There should be serious allegation of illegality.
However, it is not easy to define which constitutes the
minor illegality and what is the material one. The test
adopted by Cook J. in the court of appeal of Mahonia
was whether illegality involved the deliberate wrongdoing
or not®,

2. Bank should be aware of illegality in underlying
contract and have the capability to prove it. The same
standard of proof as fraud exception applies to the case
of illegality. However, while applying for summary
judgement, bank is required to prove its real prospect
of success at the trial on the basis of illegality exception
[3, p. 194]. But at the time of hearing, bank should be
sufficiently aware of illegality®®. Regarding injunctions,
account party should show a seriously arguable case on the
ground of illegality for being able to obtain the injunction
against the bank or beneficiary [3, p. 194]. At the end,
the clear illegality should be proved during the judgment
proceedings for claim to be successful®.

3. Beneficiary should be either a party to the illegality
in the underlying contract or possessing information about
it. Since in most cases the beneficiary is not informed
about the illegality involved in the underlying contract,
the scope of the application of exception seems to be
really limited®.

4. Finally, it is necessary to determine the degree of
connection between the letter of credit and the illegality.
In case of Mahonia, it was held that illegality should
be closely connected to the letter of credit in order to
taint it*. There is also a criteria to define the degree of
connection between illegality and documentary letter
of credit [28].

80 St John Shipping Corporation vs. Joseph Rank Ltd [1957] 1
QB 267 (QB) 288-289.

8t Mahonia Ltd vs. JP Morgan Chase Bank(No2) [2004] EWHC
1938 (Comm).

82 Tbid, p. 340.

8 Mohonia (Nol) (n460) 69.

8 Group Josi Re vs. Walbrook Ins Co Ltd [1996] 1 Lloyd’s Rep
345 (CA); Themehelp Ltd vs. West [1996] QB 84 (CA).

% Mason vs. Clarke [1955] AC 778 (HL).

8 Mohonia (Nol) (n460) 428.
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Conclusion

While principle of Autonomy in international LC
transaction tries to protect rights of seller by separating
the underlying contract of sales from credit, the principle
of strict compliance protects rights of buyer by requiring
seller to provide genuine documents which comply with
terms of credit. In this way application two main pivotal
principles of LC transaction creates balance between
contradicting interests of exporter and importer and
facilitates the process of international trade. However,
absolute application of autonomy principle might lead to
abusive demands and fraudulent conduct of beneficiary
who presents complying documents to the bank without
fulfilling his obligations in underlying contract of sales.
Fraud rule as the first exception to the absolute application
of autonomy principle in LC operation has been recognized
for the first time in American case of Sztejn and later got
recognition in all common law jurisdictions. Increasing
number of legal cases on different issues resulted in
recognition of further exceptions to autonomy principle
of LC operation in common law countries. Namely, nullity
has been recognized in Singapore while being rejected in
England, illegality and unconscionability also have been
demonstrated a significant potential to be recognized as
other exceptions to principle of Autonomy in Documentary
Letters of Credit.

Despite main similarity among all exceptions to
the principle of autonomy in documentary letters of
credit which is presentation of complying but unreal
documents by beneficiary to the bank, each exception has
a particular characteristic which helps court to distinguish
it from others. Nullity would be result of defect which
makes a document void ab initio. Such defect might be
outcome of forgery or an innocent mistake. Recklessness
expectation is mostly applied under the condition which
nullity is not recognized and it provides bank not to pay
against presentation of void by complying documents
by beneficiary. Unlike nullity exception which is more
relevant beneficiary’s lack of knowledge about void nature
of presented documents, recklessness will be applied to
blameworthy conduct of beneficiary when he presents
documents to bank despite his knowledge from their null
nature. Under unconscionability exception, which applies
mostly to demand guarantees, there is no fraud or other
type of forgery in presented documents. However, law
provides protection for account party against abusive
demand of beneficiary against his conduct to make the
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demand for payment based on bad faith. Such exception
is applicable when making the demand will be an abuse
of beneficiary’s right under demand guarantee. Unlike
other exceptions to the principle of autonomy, illegality
deals with extent to which illegality of underlying contract
affects right and obligations of parties to LC.

There is still long way to be taken by common law
courts (particularity English ones) to achieve a harmonized
approach to problem of fraud and other exceptions to the
principle of autonomy of documentary letters of credit.
Current paper took a critical approach to such divergent
view of courtsto the fraud rule and other exception to
the principle of autonomy in common law jurisdictions
by analysing historical and current situation of different
expectations to autonomy principle in LC transaction
among different Common Law Jurisdictions. In conclusion,
recognition of nullity of tendered documents and also fraud
of third party by English legal system are recommended.
It is suggested that according to an implied term in credit,
beneficiary is expected to provide genuine documents
which comply of their face with terms of credit. Therefore,
beneficiary should be more careful and vigilant about
genuineness of documents in cases that he is not producer
of them. Itis also recommended to limit the application
of unconscionability to the demand guarantees and not to
extend it to the commercial letters of credits.
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MMpUuHOUIIaM: aBTOHOMUH (He3aBI/ICI/IMOCTI/I) nu CTpororo COGJ'IIOZ[CHI/IH (yCJ'IOBPIﬁ). BrisBnena 3aKOHOMCPHOCTbL, COINIACHO
KOTOpOﬁ CyAbl pa3HbIX IOCYAapCTB Ha4YaJIU IPpU3HABATh UCKIIHOUCHHS U3 IPUHIMUIIA aBTOHOMUHN B MCKAYHAPOAHBIX CACJIKAX
C TOBApHBIMU AKKPEAUTUBAMU, HCCMOTPA Ha CBOC HCKCIIAHUC BMCIIUBATLCS B (byHKHI/IOHI/IpOBaHI/Ie 9TOr0 NpuHIMUIIA.
Hay'maﬂ HOBH3HA: B Z[aHHOﬁ CTaTbC pacCMaTprUBaACTCA NPUHINIT aBTOHOMUU U MTPU3HAHHBIC UCKIIFOYCHUS U3 HETO B CpaB-
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BapHBIMH aKKpPCAUTUBAMU B paMKaX HOPpUCAUKINUU Cyla o6mer0 IpaBa, NEPEYUCTIAOTCA UCKIIIOYCHUS, YIKE IMMPU3HAHHBIC
CyaaMu, U aHAJIU3UPYCTCA OTHOLICHNUE K HUM CYOB B IPYT'HX CTpaHax 06111er0 ImpaBa.

HpaKTl/I‘IeCKaﬁ 3HAYUMOCTb: pa60Ta npeaHasHadycHa AJisl Hay4YHbIX U ITeAarorut4€CKux pa6OTHI/IKOB, MPAaKTUKYIOUHUX IOpU-
CTOB, aCIIMPAHTOB, CTYJ€CHTOB U BCEX MHTCPCCYIOIUXCA IMPUHIIUIIOM aBTOHOMUHN TOBAPHBIX aKKPEAUTHUBOB.
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Beenenne

CormacHo «YHH(DHUIUPOBAHHBIM IpaBHUIaM U OOBI-
gasM JUIsl JOKYMEHTapHBIX akkpeautuBoBy (Uniform
Customs and Practices for Documentary Letters of Credit)
(rexymas Bepcust UCP 600), omepannu ¢ TOBapHBIMHU
AKKPEAUTHBAMU JOJKHBI MOMYUHSITHCS JIBYM MPHHIIM-
maM: aBTOHOMHUH U CTPOTOTO COONIONCHUS [YCIOBHIA].
Paznauunsie ctatbu UCP 600 ompeaenstoT NpUHIUI
CTPOTOTO COOJTHOICHHS, TIOTYEPKHBasi O0SI3aHHOCTH OaHKa-
SMHUTEHTA MIPU3HABATH NPEACTABICHHBIC OCHE(PUIIHAPOM
MPEIYCMOTPEHHBIE JOKYMEHTBI IO KPEAUTY TOIBKO MPH
YCIIOBHH, YTO BCE MPEACTABICHHBIC JOKYMEHTBI ITOJTHO-
CTBIO COOTBETCTBYIOT NMPETYCMOTPEHHBIM YCIOBUSIM
camoro kpeaurta'. B pesynbrare 0aHK, KOTOPBIA BbI-
TUTAYMBACT JACHBIH IO/ TPEICTABICHUE JOKYMEHTOB I10
CIHETIKE C aKKPEIUTHBAMU, OyJCT MIPABOMOYCH ITOTyUYNUTh
KOMITCHCAITUIO OT COMCKATEIs, TOIBKO €CITH MpOoBepKa
JIOKyMEHTOB ITOKaKeT UX CTPOTOe COOTBETCTBUE TpeOoBa-
HusaM kpenuta. Cratbs 14 UCP 600 onpenensier ctaniapt
JUTSI IPOBEPKH M BBISICHEHUST COOTBETCTBUS JIOKYMEHTOB
TpeOOBaHUSAM KpeauTa:

«CtaHgapT I IPOBEPKH JOKYMEHTOB:

a. HaznaueHHbIii OaHK, JCHCTBYIONIHI B paMKaX CBO-
€ro Ha3HAYCHUS, TOJATBEPIKIAIOIINY OaHK ITPH €TO HAJIH-
YUU U GaHK-3MHUTEHT JOJKHBI U3yUUTh IPEJICTaBICHHbIC
JIOKYMEHTBI, YTOOBI OINPENEIUTh JIUITh HA OCHOBAHUU
MPEJICTABIICHHBIX TOKYMEHTOB, SIBIISFOTCS JIM JaHHBIC
JIOKYMEHTBI COOTBETCTBYIOIIUMHE TPEOOBAHUSIM.

' UCP 600. Cr. 2; 7(a), 8(a)(c) u 15; 14 u 34.

d. Coneprkamuecs B JOKyMEHTaXx JIaHHbBIE, B KOHTEKCTE
KpenuTa, CaMy TOKYMEHTHI M CTAaHIAPTHASI MeXKTyHAPO/I-
Hast 0aHKOBCKasl PaKTHKa He 0053aTeIbHO JOJDKHBI ObITh
UICHTUYHBI, HO HE MOJDKHBI BCTYIATh B IPOTUBOPEUUE
C JAHHBIMU B YKa3aHHOM JOKYMEHTE, JIOOBIX IPyTUX
MIPEIYCMOTPEHHBIX TOKYMEHTAX WU B KPESIAUTE.

DaKkTU9IeCcKH MPUHITAT CTPOTOTO COOTBETCTBHS 3AIIH-
L1ae€T HHTEPECHI COUCKATES, KOT/Ia HE0OX0IUMO Y0CTO-
BEPUTHCS, UTO OTIPYKECHHBIE MPOJABIIOM-0eHEPUITHAPOM
TOBapbI COOTBETCTBYIOT TPEOOBAHHIM, OTOBOPEHHBIM CO-
HCKaTeJIeM-TIOKymareieM B 0a30BOM KOHTpakTe. O HaKo
B paMKax JaHHOH CTaThH MPUHIIAIT aBTOHOMUH TOHUMAET-
Csl JIMIIB Kak (DaKT, 4TO P pa3pelIeHUH IIaTeka OaHKH
OTIMPAIOTCS JIUIIH Ha TIPEAO0CTaBICHHBIC OeHEPUITHapOM
JIOKYMEHTBI, HE MPOBEPsIsS MPU STOM BBITIOJHEHHE 0a-
30BOTO KOHTPAKTa. YUCHBIE CUMTAIOT MPHUHIIUI aBTO-
HOMHHU B MEXKIYHAPOIHBIX CIENKaX C aKKpEAUTHBAMU
«KpaeyroJbHbIM KaMHEM KOMMEpPUECKON BalUTHOCTH
AKKPEAUTUBOBY? U «IBUTaTenemM akkpeautusay [ 1]. Cra-
Tbst 4 UCP 600 yeTko onpesiensieT NpUHIUIT aBTOHOMUU:

«KpeanuTsr 1 KOHTPAKTHI

ITo cBoel npupone KpeauT ABIAETCS CHCIKOH, OT-
JeNBHOU OT MPOJNAKH WM JPYroro KOHTPAKTa, Ha KOTO-
POM OH MOJKeT OBITh OCHOBaH. baHKH HU B KOel Mepe He
3aMHTEPECOBAHBI U HE CBSI3aHBI 3TUM KOHTPAKTOM, Ja’ke
€CJIM KaKas-THO0 CChUTKA Ha HETrO BKIIOUEHA B KPEIUT.
CrenoBaresbHO, MOMBITKA 0aHKa OJ00pUTH, OCIIOPHUTH

2 Ward Petroleum Corp. vs Federal Deposit Inc. Corp (1990)
903 F. 2d 1299.
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WJIH BBITIOJTHUTH KaKHUe-JIM0O IPYyTHe 00s3aTeIbCTBA 110
KPEIHUTY HE MOUISKUT MPETEH3USIM WM BO3PAKCHUSIM
COWCKATEJIs, BRITEKAIOIIIM M3 €TO OTHOIICHHH ¢ GaHKOM-
SMHUTEHTOM HITU OCHEPHUIIIAPOM.

CoryacHO MPUHIIUITY aBTOHOMHUH, KaK SICHO CJISTYeT 13
tekcra cT. 4 UCP 600, 6eHepuimap nomydaet rapaHTHIO
OILTATHI TIOCJIC TPE/ICTABICHUSI B OaHK HPEITyCMOTPEH-
HBIX JOKYMEHTOB, OTOBOPCHHBIX 10 KPEIUTY, €CIIU HU
COUCKATeIh, HU 0AHK-YMHUTEHT HE MOT'YT OCIIOPHTh ITH
BEITIATHI CCBUIKOW HA €ro HECIIOCOOHOCTH BEITIONHUTH
CBOM 00s13aTesbeTBa 10 0a30BoMy KOoHTpakTy. CrenoBa-
TEIIbHO, MOXKHO CJIEJIATh BBIBOI, YTO MPUHIIUI ABTOHOMHHU
— 9TO CPEACTBO Pa3BUTHS MEXTyHAPOJHOHN TOPTOBIH MO
MIPUHIIMITY «CHaydaja 3ariaTH — 3aTeM ocrapuBaii» [2].
[TpuHIMIT aBTOHOMUU [IPU3HACTCS B PA3IMYHBIX FOPHC-
muKIsax. Hampumep, oH ObUT MOATBEPIKICH BO MHOTHX
nenax B BenukoOpuranuu, Bkirodas Hamzeh Malas
& Sons vs. British Imex Industries Ltd®, United City
merchants (Investment) Ltd vs. Royal Bank of Canada’,
Trans Trust SPRL vs. Danubian Co Ltd’. Tlpu3znaBas
3HAUUMOCTh NpUHIKNA aBToHOMUU B nene United City
merchants (Investment) Ltd vs. Royal Bank of Canada®,
Lord Diplock ykassiBaer: «Bech koMMepYecKHid CMBICIT
Pa3BUTHUSI CHCTEMBbI MOATBEPKACHHBIX 0C30T3BIBHBIX
TOBapHBIX AKKPEIUTHBOB B MEXITYHAPOIHON TOPTOBIE
COCTOHUT B TOM, YTOOBI IPEJOCTABHUTH MIPOJABILY T'apaH-
TUPOBAHHOE MPABO MOJYYHUTH OIUIATy IO TOTO, KaK OH
YTPaTHT BO3MOXKHOCTH KOHTPOJUPOBATh CBOU TOBAapHI,
YTO HE NPE/lyCMaTPUBACT HUKAKKX CIIOPOB C MOKYIaTe-
JIeM TI0 TTOBOJLy MCIIOJIHEHHS JIOTOBOPa KYTUIH-TIPOIAXKH
KaK OCHOBAHUS JUIS HEIUIaTekKa WM YMEHBIICHHS WU
OTCPOYKH IUIATEXKAY .

B amepukaHckoM nipaBe CIIENIKU C TOBAPHBIMH aKKpe-
JUTUBAMU PETYJIUPYIOTCSA CT. 5 HUCIPaBICHHON BEPCUU
Enunroro Kommepueckoro konekca (Unified Commercial
Code) (UCC). Xors npeasiaymas Bepcust UCC He mipu-
3HaBaja MPUHIMI aBTOHOMUU [3], B TeKyllel Bepcuu
SCHO TU(GEepeHIIUPYIOTCS IeUCTBUSI OaHKa-IMHUTECHTA

3 Hamzeh Malas & Sons vs. British Imex Industries Ltd [1958]
2 QB 127;[1958] 2 WLR 100; [1958] 1 All ER 262, C.A.

4 United City Merchants (Investments) Ltd vs. Royal Bank Of
Canada [1983] IAC 168.

5 Trans Trust SPRL vs. Danubian Co Ltd [1952] 2QB 297 at
304.

¢ United City Merchants (Investments) Ltd vs. Royal Bank Of
Canada [1983] IAC 168.

7 Tam xe. C. 183.
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B 3aBUCHMOCTH OT CYIICCTBOBAHUS, UCIIOTHCHHS WIH
HEHCIOIHEHHs1 0a30BOT0 KOHTPAKTA.

«[IpaBa 1 0053aHHOCTH IMUTEHTA 110 OTHOILCHUIO
K OcHepUIIMapy MITH HA3HAYCHHOMY JTHITY 110 aKKPETUTHBY
HE 3aBUCSAT OT CYLIECTBOBAHUSI, UCIIOJIHCHUS WIIH HEHC-
TIOJTHEHUSI KOHTPAKTa WM JIOTOBOPEHHOCTH, M3 KOTOPOii
BBITEKACT MJIM Ha KOTOPOIl OCHOBaH aKKPETUTUB, BKITIOUAsT
KOHTPAKTbI WITH JOTOBOPEHHOCTH MEXTy SMUTEHTOM H CO-
HCKaTesIieM U MEX/Iy COMCKaTeneM i OeHepuImapom»®.

«OMHTEHT HE HECET OTBETCTBEHHOCTH 32 UCIIONHEHHE
VI HEUCIIOJTHEeHHE 0a30BOr0 KOHTPAKTa, JIOTOBOPEHHO-
CTH WJIH CHEIKI»’.

BesycnoBHas 1 6e30T3bIBHAs rapaHTwst'?, oOecricueHHas
MIPUHITUTIOM aBTOHOMMH, COTJIACHO KOTOPOi OeHeduimap
MOJIYYHUT OILIATy JI0 Iepeiadn TOBapOB IO JOTOBOPY KyII-
JIM-TIPOJIAXKH (B CITydae MepeyCTyIKH KPEAUTa HETOLUHPY-
IOIIIEeMY WITH TTOATBEPIKAAoIeMy OaHKy '), MOXKET HMETh
pe3yNbTaToM CIEAyIONHe TPH CHUTyaluH. Bo-mepBbIX,
OceHeduIMap MOXKET MCIIOJIHUTH CBOM 0053aTEIbCTBA
B paMKax 0a30BOro JIOr0BOpa M MPEICTABUTH IPELYCMO-
TPEHHBIE JOKYMEHTHI B 0aHK. B pesynsrare kpeaut Oyaer
07100pEH IOCIIe IOIKHOI MIPOBEPKH JOKYMEHTOB OaHKOM.
Bo-Brophix, OeHeduImap MOXXET HUCIIOIHUTH CBOU 004-
3aTebCTBa B paMKax JOroBOpa KyIUIU-IIPOJaXH, HO HE
TIPEACTABUTH MPETYCMOTPEHHbIE TOKyMEHTHI B OaHK. B 3Tom
ClTydae NpeICTaBICHHbIC IOKYMEHThI MOTYT TIOJTyYHTh UITH
HE TTOTy4YHThH 0no0peHne OaHkKa, TOCKONBKY OaHK-OMHUTCHT
MMeeT MOJTHOMOYHS TIOTpeOOBaTh OT COMCKATEIS OTKa3a OT
CBOMX TTpaB JI00 OTpeOoBarh OT OeHEehHIIHapa UCTIPABUTH
JOKyMeHTBI'2. TpeThsi cUTyalusi BOSHHKAET, Korna OeHedu-
1[Hap MPe/ICTABIIET MPETYCMOTPEHHBIE IOKYMEHTHI B OaHK,
HO HE UCHOJHAET CBOM 00s3aTeIbCTBA B paMKax 0a30BOTO
KOHTpakTa. B Takoil cuTyalu npuMeHeHue MPHHIIHIA
ABTOHOMHH CO31ACT CJalyI0 MO3MIHIO JUIS COUCKATEIS B
OTHOIIIGHUM HENPaBOMOYHBIX TpeOoBaHMH OeHeduImapa
U TPEIOCTaBICHHS UM (DaJbLIMBBIX MPELYyCMOTPEHHBIX
JOKyMeHTOB. Jlonroe Bpems MpaBOBEb! BBICTYNANN 32
0e3ycII0OBHOE TPUMEHEHHUE TIPUHIMIIA aBTOHOMHH B CIICII-
Kax ¢ TOBapHBIMHU aKKpenuTuBamu'®. OIHAKO MMOCTOSHHO

§ UCC. Cr. 5-103(d).

> UCC. Crt. 5-108(f)(1).

1 UCP 600. Cr. 3.

'""UCP 600. Cr. 8.

2UCP 600. Cr. 16.

13 United City Cooperation vs. Allied Arab Bank (1985) 2 Lloyds
Rep. 554, 561.
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MOBTOPSIIOIIMECS IOPUIUUECKUE JIeia O MOUICHHUYECTBE
B MEKIYHAPOIHBIX CAENKAX C aKKPEAUTHBAMM IPUBEIH
K HEOOXOIMMOCTH TIPH3HATH CYIIIECTBOBAHNE HCKITFOUCHUH
W3 MPUHIIMIIA aBTOHOMUH B CITy4ae CJIeJIOK C HeIPaBOMOY-
HBIMH WJTH MOIIIECHHUYECKUMHU TPeOOBaHUSIMU OeHEDHUIIH-
apa. [lepBbIM HCKITIOUEHHEM U3 aOCOFOTHOTO MTPUHIIUIIA
ABTOHOMHH CTaJI0 MOIICHHHYECTBO. XOTS B IEJIOM 3TO
UCKITIOYCHIE MPU3HACTCS BO MHOTHX FOPUCITUKIIHIX, HE
CYIIECTBYET €JMHOTO CTaHIapTa 10 cOOpy JOKa3aTebCTB,
COITIACHO KOTOPBIM B MAHHOHM CHUTYAIlMH CIEIAYET PYKO-
BOJICTBOBATHCS 3THM HCKIIIOYEHUEM, & HE MPUHIIMIIOM
aBTOHOMMHU [4]. J[Ipyroe uckiroueHne ObLIO BBEJICHO ITOPKE
B pe3yJbTare BHUMAHWS K COOITIOICHUTO TOCYTApCTBEHHBIX
HMHTEPECOB U TOCYJApCTBCHHON MOJUTUKU MPU MEXKIY-
HApOIHBIX TOPIOBBIX clenkax [5]. Jpyrue HCKIroYeHUs
W3 TPUHIIMIA aBTOHOMHUHM B MEXyHApPOIHBIX CHEITKax
C aKKPEIUTHBAMHE BKITIOUAIOT HE3aKOHHOCTh, HHUTOXKHOCTD,
HEJIOCTOWHOE TIOBEACHHE U HEOpEe)KHOCTh OeHedunmapa.
B nanHoOI# cTarbe MpecTaBiIeH MOMHBI aHATUTUYECKUN
0030p pa3TMYHBIX UCKITIOYCHUN U3 TIPHHITAIIA aBTOHOMUHT
TOBAapHBIX aKKPEAUTHUBOB, & TAK)KE APIYMEHTOB 3a U IIPOTUB
WX TIPU3HAHUS B PA3INIHBIX FOPUCAUKIIUIX.

Hckiawyenue B ClIyyae MOIICHHUYIECTBA

Mol11eHHUYECTBO — OJTHO U3 IPEBHEUIITNX U U3BECTHEH-
WX siBJeHui B chepe OmsHeca. «C TeX Top Kak CyIIeCTBY-
FOT KOMMEPUECKHE CUCTEMBI, OBLIIH U T€, KTO MBITAIOTCS
MaHUIYIUPOBATh 3TUMU cucteMamu» [6]. [lockombky
B 00513aHHOCTH OaHKa HE BXOIMT IPOBEPSITH MPEIOCTAB-
JICHHBIC OCHE(PHUIINAPOM TOKYMEHTEI M BEITIONHEHUE €T0
00513aHHOCTEH M0 0a30BOMY OTOBOPY, MPU3HAHO, YTO
9TO «camasi MPOTUBOPEUHBAS M 3aITyTaHHAs 00J1acThb» [7],
3aTparuBaroIIast «CaMyro CyTh TOBAPHBIX aKKPETUTHBOBY
[4, p. 293].

[IpaBoBenbI 1 MPENCTABUTEIH PA3INIHBIX IOPUCIUK-
[UH 0-Pa3HOMY pacCMaTPUBAIOT UCKITFOUCHHUE B CITydac
MOIIICHHUYECTBA U3 MPHUHIIUIIA aBTOHOMHH TOBapPHBIX
aKkkpenuTUBOB. [1oTHOE OTCYTCTBHE OCBEIICHUS TAaHHOMN
npoodsiembl B UCP (Texymas Bepcust UCP 600) — camom
HU3BECTHOM COOPHUKE HOPM OTHOCHUTEIBHO CIIEIIOK
C aKKpPEeIUTHUBAMHU — TOBOPUT O TOM, YTO B MEKIyHa-
POHOM JICIIOBOM COOOIIECTBE HE BRIPAOOTAHO €TUHOTO
TapMOHU3UPOBAHHOTO MOAXO0Ma K JaHHOH mpoOlieme.
Pa3nooOpa3ue moaxoq0B MPOSIBISETCS JaXKe HAa YPOB-
He peduuuimii: Schmithoff cumraer, uro mckmoUeHNEe
B CJIy4ae MOLICHHUYECTBA — 3TO ACHCTBUE, «IIO3BOJISIO-
mee Cyay NPUHHMATh BO BHUMAaHHE NPYTHE CBHUIC-
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TEIHCTBA, TTIOMUMO JIEHCTBYIONIUX YCIOBHH KpeauTa,
W OCHOBaHHOE Ha MaKCUMe ex turpi causa non oritur
actioy [8]. Cornacno X. Gao, UCKIIIOUEHHE B Cilyyae
MOIIIEHHUYECTBa — 3TO «IKCTPAOPAMHAPHOE MPABHIIO,
MOCKOJIbKY OHO MPEJICTABIISIET COOO0M OTXOJ1 OT OCHOBHOTO
MIPUHIIMIIA 3aKOHOAATEIhCTBA B 00JIACTH aKKPEJIUTHBOB —
npuHImna HezaBucuMocTd. OHO TI03BOJISIET SMUTEHTY
WK CYIly pacCMaTpUBATh (aKThl TOMHMO COOTBETCTBYIO-
IIMX JIOKYMEHTOB ¥ OTMEHSTb IUIATEIKH 110 aKKPEJAUTHBY,
€CJIN B paMKaX CIICJIKH HAOFOAI0TCS TPU3HAKHA MOIIICH-
HuyectBay [9, p. 30].

X. Gao Ha3bIBaeT TPU PA3NUYHBIX OCHOBAHUSI JIJIS
TIPU3HAHUS U IPUMEHEHHS «IIPABUIIa MOIICHHIYECTBAY
[9, p. 29]. Bo-mepBbIX, OHO 3aKpBIBAET MPOOEIT B 3aKOHO-
JIaTeITLCTBE TIPH a0COFOTHOM ITPUMCHEHUH ITPUHITHTIA aB-
TOHOMHH B MEXTYHAPOIAHBIX CACITKAX C aKKPEIUTHBAMH,
Koryia y OeHeuimapa eCTbh BO3MOKHOCTD ITPEIOCTABUTh
B 0aHK (paNbIIMBEIC, XOTS U IPEIYCMOTPEHHBIC JIO-
KyMEHTBI, 4TOOBI MMOJYYHUTh BBIIIATHI O€3 BBHIIOIHEHHUS
CBOMX 00s3aTe’bCcTB MO 0a30BOMYy KOHTpakTy. Hecmo-
Tpsl Ha CEPbe3HbIe COMHEHUS B CIIOCOOHOCTHU «IIpaBHIIa
MOIICHHUYECTBA» MPEAOTBPATUTH MOIMICHHUYECTBO U
MPOTHBOTIpaBHBIE TpeboBaHus OeHeduIapa, OHO MO-
TEHIMAJIbHO MOXET 3aKPbITh MMPOOET B 3aKOHOAATEIb-
CTBe, BOSHUKIINH M3-3a MPUHINIIA aBTOHOMHH. BTopoe
OCHOBaHHE — KOHTPOJIb TOCYJapCTBEHHBIX WHCTUTYTOB
3a MOIICHHUYECKUMH NEHCTBHAMU B oOmecTBe. bene-
¢dunmap He JODKEH UMETh BOBMOXKHOCTH TTOJTYYUTh BBI-
roJy OT NPUHIIMIIA ABTOHOMHUH IyTEM MPEOCTaBICHHUS
(ayBIIMBBIX TOKYMEHTOB [9, p. 29]. B 6puranckom nene
United City Merchants (Investment) Limited vs. Royal
Bank of Canada'* Lord Diplock mogaumaet npobiemy ex
turbi causa non oritur, KOTOpasi OTHOCUTCS K HAMEPEHUIO
Cyia He JOITyCTUTh MOIIICHHUYECTBA CO CTOPOHEI HEYECT-
HOTO YeJIOBEeKa MPHU MOMOIIU CyAeOHOH MpOIeayphI'>.
Tperbe OCHOBaHUE — ATO MOAEPKAHUE KOMMEPUECKOU
MOJIE3HOCTH aKKpeIUTHUBOB. Ecim mpenocrasisiemMble
JIOKYMEHTBI 00eCTIeYMBAIOT 3aIIUTy OaHKa Kak rapaHra
TUTaTeka IO pEeaTbHOM OTIPY3KH TOBapa, TO COBEPIICHUE
MOIIIEHHIYeCTBa OeHepunapoM OyaeT 3aTparuBarh UH-
Tepechl OaHka. [Toatomy, ecnu y OeHeuImapa ecTh IaHe

14 United City Merchants (Investment) Limited vs. Royal Bank
of Canada [1982] 2 All E.R. 725.

15 TlepeBon ¢pasbl Ex turpi causa non-oritur actio — «HH OJHO
JIENI0 He MOYKET OCHOBBIBATHCS HA OECUECTHBIX OCHOBaHHAX», Law
J & Martin EA ‘A Dictionary of Law’ 7 ed (2009).
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00MaHyTh OaHK ITyTeM MoaqH (pabIIMBBIX JOKYMEHTOB,
TO B pe3yJIbTare TepsieTcs JOBEPHE BCEX CTOPOH B CIENIKAX
C TOBApHBIMH aKKPEIUTUBAMH KaK O€30ITacCHBIM CIIOCOO0M
IaTexen B MEXTyHapOIHOU Toprosie [7].

1. IlIpumenenue «npaguia MouwiIeHHUYECMEa»

B nanHoM pazzene mpeacTaBlieH CPaBHUTEIbHBIN
aHaIIN3 IPUMEHEHUS «IIPaBUIa MOIIICHHUYECTBA) B pa3-
JIMYHBIX FOPUCAUKINAX, a UMeHHO B CILIA u Benukoopu-
TaHuu. HecMoTps Ha TO, YTO aHIMICKOE MPaBO HAXOAUTCS
M10/1 CUJIbHBIM BIIMSAHHUEM IOJIOKEHUN aMEepPHKaHCKOTO
3aKOHO/IATENICTBA B OOIACTH TOBAapPHBIX AKKPEIUTHBOB,
HCCIIEIOBaHMs MOKA3bIBAIOT 3HAYUTENIbHBIE PA3TUYMUS
B IIPUMEHEHUH «TPaBUJIa MOIIICHHUYECTBaY IO 3aKOHAM
CHIA u BemmkoOpuTanun. XOoTs UCCIETOBaHHUE TIPHUME-
HEHUS UCKITFOUEHHSI B CITydae MOIIIEHHUYECTBA B C/IeIKaX
C aKKpEJMTHBAMH B paMKax [ paskJJaHCKOTO KOJIEKCa U ero
COTIOCTAaBUTENIbHOE MCCIIEJJOBAHUE B PAMKaX CHUCTEMBI
TPAXKIAHCKOTO 3aKOHOJATEIIbCTBA MOYKET 3HAYUTEIHHO
paCHIPUTh HAIlle TPENCTABICHNE O JaHHOW Tpoodieme,
OHO HE SIBIISIETCS MIPEIMETOM HacTosle padoTel. B Ha-
IIIEM HCCIICIOBAHNN MBI OTPaHHYUBACMCS PACCMOTPCHHEM
MIPUMEHEHUS UCKJIFOUEHHSI B Cllyyae MOILIEHHUYECTBA U3
MIPUHIIMAIIA ABTOHOMHH B MEXKTYHAPOIHBIX CHCIKaX C aK-
KPEIUTHBAMH B PAMKaX FOPUCIUKIINNA CYZ0B OOIIETO IpaBa.

1.1. «IIpasuno mowennuuecmeay ¢ CLLIA

PazBuTHE «paBMiIa MOLIIEHHHYECTBAY» B aMEpUKaH-
CKOM 3aKOHOJIaTEILCTBE MOJKHO Pa3OHTh Ha TPH IEPHOJA:
1o UCC, ct. 5 B npeasiaymeM UCC u ct. 54 B TeKyiieM
UCC [7, p. 294].

Jo npunstus UCC «npaBuio MOLIEHHUYECTBAY
B CIIIA perynupoBasioch peLeeHTHBIM IpaBoM. OCHOB-
HBIM TPENEACHTOM B 3TOM OTHOIIEHUH CUHUTAJIOCH JIETI0
Sztejn vs. Henry Schroder Banking Corporation'®. Gao
numeT: «OHO ONPEeeniIo «IIPABHIIO MOLICHHUYECTBAY
MIPAKTUYECKHU BO BCEX OPUCAUKIMIX» [9, p. 32].

B sTOM zmene 1oroBop Kymin-nponaku ObUT HOANUCAH
Mexay Sztejn (couckarens) u Transea Traders Ltd (Gene-
¢urap), npuyeM 6aHK-3MUTEHT Schroder epeBen TparTy
Ha Chartered Bank (0aHK, mpe1oCcTaBIstOIIMN YK K OTlIa-
te). Jlo momaum tokyMeHTOB OeHehuImuapom Sztejn morpo-
CHJI CYA IIPHOCTAHOBUTS IIATEKU HA TOM OCHOBAaHHH, YTO

16 Sztejn vs. Henry Schroder Banking Corporation 31 NYS 2d
631 (1941).
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B TIOCTaBKax ObLIIA «KOPOBBS IEPCTh, IPyTHE OCCITONe3HBIC
MaTepHalibl U MyCOp C 1IEJIbI0 CUMYJIMPOBATh HACTOSIIHE
TOBapbl U 0OMaHyTh HCTHAY»'’. YIOMHUHAIOCH TaK¥Ke, YTO
Chartered Bank He MOKeT OBITh IPU3HAH 3aKOHHBIM JICp-
JKaTeseM, TaK Kak SBISIeTCs OaHKOM-HHKACCaTOpOM JUis
oenedunmapa (Transea). Cynps Shinetag mpusHanm Bce
3asBIICHUS B XOJI CITYIIIaHHs JIeNia HICTHHHBIMHU M CJIeJiall
KOMMeHTapuil: «Pa3zymeercs, IpUMEHEHUE STOU TOKTPUHbI
[pHHIMIIA HE3aBUCUMOCTH | ITPEAIIONaraeT, 4To JOKYMEH-
ThI, COMPOBOX/AIOIINE TPATTY, SBISIOTCS MUCTHHHBIMU
U COOTBETCTBYIOT TPEOOBAHUSIM aKKPETUTHBAY ',

TTo3nHee B xoze ciaymaHus cyabs Sheintag BwIHeC
CyIeOHBIH 3ampeT B MONIB3Y SZtejn Ha CIETYIONEeM OCHO-
BaHuu: «Transea BCTYIHII B CTOBOP C IeJIbI0 0OMaHyTh
UCTLA... TOBAp, OTTPYKEHHBIH Transea, sSBIsIeTCS HE UMe-
IOIIUM IIeHHOCTH MycopoM, a Chartered Bank He siBits-
eTCst JOOPOCOBECTHBIM JISPIKATEIIEM TPATTHI, a IbITACTCS
MOJTyYUTh OIUIATy TPATThI uisi Transean ',

B nene Sztejn, kpome MomieHHUYeCTBa OeHEUITHApa,
o0cyxmanuch eme a8e nmpoodiemsl [ 10]. Bo-mepBoIx, HH-
Tepechl 0e30I1aCHOCTH OaHKa, YTO PACCMATPHBAJIOCh KaK
JIOTIOTHUTEIIbHAS TIPHYMHA JIJTsI IPUMECHEHHSI «IIPABUIIA
MoreHHu4ecTBay. [lo cioBam cymnpu Sheintag, «xoTs
MEPBUYHBIM (HAKTOPOM JIJIs BBIITYCKa aKKPEAUTHBA SIBJISI-
eTCs KpeIUTHAsSI PEITyTalus IIOKYTaTelsl, 0e30MacHOCTb,
NpeocTaBIIsieMast STUM BHJIOM CJISIIKH, TAKKe IPHHAMA-
ercst Bo BHUMaHue»?’. Bropas npobiema — orpaiuTh 10-
OpPOCOBECTHOTO JICPKATEIS OT HETaTUBHBIX MTOCIICACTBUI
MPUMEHEHHS «IIpaBuIia MOllieHHUYeCTBay: «[1o nanHOMYy
XO/IaTaliCTBy MHE OBLIO MPEICTABICHO JIUIIb 3asBIC-
Hue, koTopoe Tinacut, uto Chartered Bank He sBnsercs
[IPABOMOYHBIM JICPIKATEIIEM, & SIBJISIETCS JIUILb Ar€HTOM
JUIS TIOJTyY€HUS JICHET B I0JIb3y NpOJaBlia, OOBUHSsIE-
Moro B MomeHHH4YecTBe. Ha xomaraiictBo Chartered
Bank’a OTKIIOHUTH 3TO 3asBICHUE JODKCH OBITH JaH
OTPHIIATENILHBIA OTBET, MOCKOJIbKY HOKYMEHTBI, TPeJ-
CTaBISIONINE TPATTy K ILIATEXKY, CBUICTECIHCTBYIOT
0 J00pOCOBECTHOCTH JIepiKaTelisi, U ero MpeTeH3Us
MpOTUB OaHKa, BRITYCTUBIIETO aKKPEAUTHB, OyIET OT-
KJIOHCHA, JTAXKe CCITH IICPBOHAYAIbHAS TPAH3AKITHSI ObLiIa
MOIICHHHYECKOM»?'.

17 Tam xe. C. 633.

18 Tam xe.

19 Tam xe.

20 Tam xe. C. 634-635.
2l Tam xe.
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CrenoBaTenbHO, MOYKHO CIETIaTh BBIBOI, UTO B aMEPH-
KaHCKOM IIpaBe peleHue cy/a Mo Jeiy Sztejn 3a10KII0
CJIETYTOIINIE OCHOBHI JUIS «IIPAaBHJIa MOIICHHUYECTBAY

A. ENMHCTBEHHBIM YCIIOBHEM, KOTOPOE OTMEHSET a0-
COJIFOTHOE MIPUMEHEHHE MTPUHITAITA ABTOHOMHH, SIBISIETCS
MOIIIEHHHYECTBO OeHe(unmapa, 1 Juis IpUMEHEHUsI 9TOTO
UCKJTIOYCHHUS] MOIICHHUYECTBO JOKHO OBITh YCTaHOBIIC-
HO, TOT/Ia KaK OJTHUX JIUIIH 3asBICHIA O MOIIICHHIYCCTBE
HEIOCTaTOYHO IS BMEIIATEeIbCTBA B MPOLIECC BHIILIAT
OaHKOM.

B. Cyn He ocraHaBiMBaeT Ipolecc BbIILIAT 100po-
COBECTHOMY JEPKaTENIO JaXKe B CIydyae JOKa3aHHOTO
MOIIICHHNYECTBA OeHeuInapa.

ITocne BBenenus Unified Commercial Code B CIIIA
B 1950-e rr. UCKIIIOYEHHE B Cllydae MOIICHHHUYECTBA
B CJIEJTKaX C TOBAPHBIMU aKKPEIUTHBAMH BOIILJIO B TEKCT
pasn. 114(2) ct. 5 [11]:

«Ecmm He oroBopeHO WHOE, €CIIi Tpe/ICTaBICHHbIE
JTIOKYMEHTBI COOTBETCTBYIOT YCIOBHSIM KpEauTa, HO
(hakTHUECKH HE MOATBEPKIAIOT TaPAHTUH, JaHHBIX IO
CZeJIKE WU TIepeade JOKYMEHTa O IIPaBe COOCTBEHHOCTH
(pazm. 7-507) wnu [OKyMeHTapHOU IIeHHOU OymMaru (pasi.
8-108), miu siBistroTcst parbCUPUIMPOBAHHBIME WITH MO-
IICHHUYECKUMHU, WJIH CICITKA SIBIISICTCSI MOIIICHHUYE CKOM:

(a) PMHTEHT JOIDKEH OJJOOpPUTH TPATTy WIH Tpebdo-
BaHME TUIATEXKa, eciM TpeboBaHWE TAKOTO OJ00peHUS
BBIIBUHYTO HETHUIUHUPYIOMHUM OaHKOM HIIH IPYTHM
Jiep KaTesieM TPaTThl WA TPeOOBaHMsI, KOTOPBIH MTPUHSIT
Ha ceOs TpaTTy Wi TPeOOBAHHUS TI0 KPEIUTY WIIH B CHITY
WHBIX 0OCTOSITEIBCTB SBIISICTCS IPABOMEPHBIM JleprKaTe-
neMm (pa3a. 3—302), uiu, B COOTBETCTBYIOLIUX CIIYYasiX,
YeJIOBEKOM, KOTOPOMY OBLJIT JJOJDKHBIM 00pa3oM IrepeiaH
JIOKyMEHT 0 TipaBe coOcTBeHHOCTH (pazn. 7-502), umu
JIOOPOCOBECTHBIM MOKYTIATENIeM JOKyMEHTAPHOM [IEHHOM
oymaru (Paznen 8-302);

u (b) BO BCeX OCTalbHBIX CIIydasx MPOTHBOPECUUI
C KJIMEHTOM 3MHTEHT MOXKXET OJ00pUTH TPATTy WU
TpeOoBaHKE TIATEX,a, HECMOTPSI HA yKa3aHUEe KIMEHTa
Ha MOIIEHHUYECTBO, (albCHPUKAINIO HIH IPYyroe
MIPEMSTCTBUE, HE BBITEKAIOIIEE U3 TPEICTABICHHBIX JI0-
KyMEHTOB, OJJHAKO CYy/I COOTBETCTBYIOIICH FOPHCIUKIIUT
MOYKET HAJIOXKHTH 3alpeT Ha 3TO 0I0OpEeHUE».

[Tocne mepecmotpa ct. 5 UCC B 1995 1. «ripaBmito Mo-
LHIEHHUYeCTBa» conepxkurcs B pazn. 109 cr. 5. Ipu atom
«IPaBUJIO MOLLICHHUYECTBA» CYIIECTBEHHO N3MEHMIIOChH
[9, p. 45; 4, p. 315; 11, p. 222]. B nacTos1ee Bpems
MIPUHIIAIIBL UCKITIOUEHUS B CIIydae MOIICHHHYECTBa I10
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aMEpHKAHCKOMY 3aKOHOJIATENbCTBY BBITVISAIAT CIEAYIO-
UM 00pazom:

— Bo-nepBsix, Ha ocHoBaHuu cT. 5-109 UCC cosep-
IIICHAE MOIICHHUYECTBA BIHMSET Ha OOBIYHBIA MPOIECC
oTiepanrii ¢ TOBAPHBIMH aKKPEIUTHBAMU. JTO BIUSHIC
BKITIOYaeT: OTKa3 OaHKa BBINOJIHATH 00sS3aTeIbCTBa 110
KpeIUTy TIoCIe TPEJOCTaBIICHUs JOKYMEHTOB OcHe(u-
oUapomM? U BbIAAYy 3asBUTENIO MPEIANUCAHHS O IPH-
OCTaHOBJICHHUH BBITLIAT OaHKoM? [9, p. 46].

— Bo-BTOpBIX, TOMUMO yCTaHOBJICHHS CTaHIAPTOB
JI0OKa3aTeabCTBa MOIlleHHUYecTBa, cT. 5—109 ycranas-
JWBAET, YTO IO aMEPUKAHCKOMY 3aKOHOIATENIbCTBY
WCKIIOYCHHEM B CIydae MOIIEHHHYECTBA CUMTACTCS
MOILICHHUYECTBO KaK B JOKYMEHTax, TaKk U B 0a30BOM
KoHTpakre [11, p. 222].

— B-Tpetbux, ctT. 5-109(1) onpenensier yeTsipe rpyn-
TIBI JIFOIEH, K KOTOPBIM HETPUMEHUMO «ITPaBUIIO MOIIICH-
HUYecTBa»: «A) HazHaueHHOE MOOPOCOBECTHOE JIHIIO,
MIPOU3BOIUBIIEE BHITUIATHI, HE 3HAS O MOILICHHUYCCTBE;
b) IoaTBepsxaroriee U0, KOTOPOE BBIIATIO CBOE OZ0-
Openue no0pocoBectHO; B) IIpaBoMepHBIid NepkaTeb
TPATTHI IO AKKPETUTHBY, OTOOPEHHBIN SMUTCHTOM FLTH
HazHaueHHBIM JnioM; [') [IpaBonpeeMHUK 1Mo oTcpo-
YEHHBIM 0053aTeNbCTBAM SMHUTEHTA WM HA3HAYEHHOTO
JIMIIA, KOTOPBIH TIOJIB3YETCs IOBEPHEM H He ObLT 3aMedeH
B (hanbcupuKaIK WM MaTePHATbHOM MOIIICHHHYECTBE
TIOCTIE TOTO, KaK JaHHBIC 00s3aTeIbCTBA OBLITH BO3TIOKCHEI
Ha HETO SMUTEHTOM MJIM Ha3HAYCHHBIM JTUIIOM»??,

— B-uetBepthIX, cT. 5-109 (b) onpenenser ycnoBus
HaJIOXKEHUS 3alpeTa Cy[IOM U IPUMEHEHHS NCKITIOUeHNH
B CIIydYac UX TOJTBEPIKICHHS .

B Hacrosmee Bpems yrouneHHas cT. 5-109 UCC
SIBJSIETCS. CaMbIM BCEOOBEMITIOIIUM TTOJIOKEHUEM B 00-
JACTH «IIpaBUjIa MOIICHHUYECTBAa» B CTPaHaX OOIIEro
npasa [11, p. 242].

1.2. Hckmouenue 6 ciyuae MoweHHu4ecmada no opu-
MAaHCKOMY npasy

[To anrnuiickoMy 3aKOHOJATEIbCTBY UCKIIIOUEHUE
B ClTy4yae MOIIIEHHUYECTBA MPU3HAETCS K pacCCMaTpHUBAECT-
s B paMKax oOriero npasa [7, p. 687]. HecmoTpst Ha 3710,
AHIIIMICKUE CyAbl HEOXOTHO BMEIIMBAIOTCS B MPUHIIMII

2 JCC. Section 5-109(a)(2).
2 Section 5-109(b).

#UCC, ct. 5-109(a)(1).

3 UCC, ct. 5-109(Db).

Anasu X. Uckniouenus uz npuHyuna asmoHomMuu moeapHoblx aKerdumu@oe: Cp(l(ﬁlumeflbl—lblﬁ ananus

Alavi H. Exceptions to principle of autonomy in documentary letters of credit; a comparative view

141



Ipadicoanckoe npago
Civil law

ABTOHOMHU U TIPUMEHSIOT HCKITIOUCHHE B CITyYae MOIIICH-
HUYECTBa. DTO SIBHO JIGMOHCTPUPYIOT CaMbIe H3BECTHBIC
cyneOHbIe Jiefla B OTHOIICHUN «IIPaBUjIa MOIICHHHYEC-
CTBa» M0 AaHIIMHCKOMY 3aKOHOIATEIILCTBY,

Kax y»e ormedanoch, aHTIITUICKHE CY/bI JINIIb OYEHb
OTPaHMYCHHO MTPUMEHSIOT HCKITFOUCHUS B CITydae MOIIICH-
HUYECTBA B CICJIKAX C TOBAPHBIMHU aKKPEAUTHBAMH, XOTS
Y IPU3HAOT UX. B 11emoM Macirad npruMeHeH s JAHHOTO
UCKJIFOYCHHS 110 aHTJINHCKOMY 3aKOHO/IaTEIbCTBY CBOJIUT-
sl K TpEM OOIIaCTSM: MaTepHAIbHOE HCKaKeHHE (PaKToB,
OCBEJIOMJICHHOCTh OcHeduITapa, MOIIICHHIYECTBO B Oa-
30BOM JIOTOBOPE KYIUIH-TIPOAAXKH VS. MOIICHHHYECTBO
B JoKyMeHTanuu [12, p. 141].

1.2. A) Mamepuanvhoe uckadxcenue ¢paxmos

CyIIHOCTh MaTepualibHOTO HCKaKeHHs (DaKTOB 00b-
sicant Lord Diplock B nene United Trading Corporation
SA4 and Murray Clayton Ltd vs. Allied Arab Bank Ltd” :

«W3 3TOT0 001IIETr0 MPUHIIMITA [HE3aBUCUMOCTH | B OT-
HOIIICHUU KOHTPAKTHBIX 00s3aTENBCTB paTuUIupyIo-
miero OaHka nepest NPOAaBLIOM €CTh OJJHO HCKIIFOYCHHE:
a UIMCHHO €CITH TIPOJIABEI] C MEIBI0 TOTYICHUS KPeIuTa
MOIIEHHUYECKH TPEACTABISACT B PATHPUIUPYIOIIHI
0aHK JOKYMEHTBI, KOTOPBIE SIBHO HJIM HESIBHO COJEPIKAT
MarepruaibHOE yTBEpXkK/IeHHe (PaKkTOB, KOTOpBIE eMy H3-
BECTHBI KaK JIO)KHBIEH?S,

XOT# crienuanucTaMu B 00J1aCTH aHIJIMHCKOTO MpaBa
He BbIpabOTaHO €AMHOTO OINPEeNICHNs] MaTepPHaIbHOTO

26 CamMble M3BECTHBIC Cy/eOHBIC Jiea B OTHOLICHUH «IIPaBUIia
MOIIICHHHYECTBA) MO aHITUHCKOMY 3aKOHOIATEIIbCTBY CIICYOIIHE:
HamzehMalas and Sons vs. British Imex Industries Ltd [1958] 2
QB; Harbottle (RD) (Mercantile) Ltd vs. National Westminster Bank
Ltd [1978] 1 QB; Edward Owen Engineering Ltd vs. Barclays Bank
International Ltd. [1978] 1 Lloyd’s Rep; Discount Records Ltd. vs.
Barclays Bank Ltd [1975] 1 Llyod’s Law Reports; Discount Records
Ltd vs. Barclays Bank Ltd [1975] 1 Llyod’s Law Reports; United
City Merchants (Investment) Limited vs. Royal Bank of Canada
[1979] 1 Lloyd's Law Reports; United Trading Corporation SA and
Murray Clayton Ltd vs. Allied Arab Bank Ltd [1985] 2 Lloyd’s Law
Reports 554 (CA); ThemehelpLtd. vs. West, (1995) 4 All E.R. 215;
Banco Santander S.A. vs. Bayfern Ltd,1999 WL 250019 (Q.B. June
9, 1999), Czarnikow-Rionda Sugar Trading Inc vs. Standard Bank
London (1996) IWRL 1152; Angelica-Whitewear Ltd vs. Bank of
Nova Scotia 36 D.L.R. (4th) 161, EYB 1987; White and Co Inc vs.
Chamet Handel Training (S) Pte Ltd(1993) 1 SLR 65.

" United Trading Corporation SA and Murray Clayton Ltd vs.
Allied Arab Bank Ltd (1983) 1 A.C. 168.

28 Tam xe. C. 183.
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ncKaxeHns (pakToB, OHO OBUTO MPU3HAHO B KauecTBE
J0Ka3aTeJIbCTBA MOILICHHUYECTBA C TOBAPHBIMU aKKPEAU-
THUBAMH 1 TPUMEHAIIOCH B psifie A€, BKitodast Themehelp
Ltd. vs. West* u Banco Santander S.A. vs. Bayfern Ltd*.

1.2. B) Ocgedomnennocmo benedpuyuapa

Cornacuo pemienuto cynaa B nene United City
Merchants, Henb3s cuutaTh OeHeHIIMapa OTBETCTBEH-
HBIM 3a MCKa)KeHHe (aKTOB, €Clii OH He ObLI OCBe-
noMiteH o0 atom nesaun [12, p. 142]. CnenoBarensHo,
KoMMeHTapuii Lord Diplock MOXXHO HHTEpPIIPETHPOBATH
CJIC/IYFOLIIM 00pa30M: YTOOBI IPUOCTAHOBUTH BBIILIATHI
OeHedumapy, OH He TOIBKO JIOJDKEH HECTH OTBETCTBEH-
HOCTh 3a MaTepuajbHOE HCKakeHHe (DaKTOB, HO U OBIThH
OCBEIOMJIEHHBIM O TaKOM HMCKa)K€HHH B MOMEHT IIO-
JIadqu JOKyMeHTOB. OCBEIOMIICHHOCTh OcHeduimapa
0 MaTepuaibHOM UCKaXeHUH (DAKTOB, J1aXkKe €CIIM OH He
HECeT OTBETCTBEHHOCTH 3a MPOMU3BOJICTBO TAKOTO Pojia
JIOKYMEHTOB, JOCTAaTOYHA JJIsi IPUMEHEHHUS «IIpaBHiia
MolIeHHUYeCTBay [12, p. 142].

CrienoBarebHO, HEOOXOIMMO OIIPEJIeIIUTh CTEIEHb OC-
BEIOMJICHHOCTH OeHepHUIIHapa 10 MPUMEHEHUS «IIPaBHIIa
MoreHHH4YecTBa». C 9TOH LeNbI0 HCIONB3YETCsl TECT Ha
MIPE3YMITIHIO OJIarOpasyMHOCTH JICUCTBHIA, MPOSCHSIO-
I peabHyI0 OCBEJOMIICHHOCTh OCHEe(HIIMapa U ero
OTHOIIIEHUE K UCKakeHHIO (hakToB. Takum oOpazom, co-
3HaTeIbHOE 3aMATINBAHNE ITPaB/Ibl OCHE(DHIIIIAPOM MOKET
CITy)KUTh OCHOBaHHEM /IS peLIeHHs Cylla O TOM, YTO OH
B JICCTBUTEIILHOCTH 3HAIT O pasibcuduramnmu [ 12, p. 142].

1.2. C) Mowennuuecmso 6 6az080m 0020680pe Kyniu-
npooasxcu vs MOWEHHUUeCmeo 8 OOKYMeHmayuu

W3 zassnenus Lord Diplock B nene United City
Merchants B OTHOILICHUH MOILICHHHYECTBA B IOKYMEHTaX
0CTaeTCst HESICHBIM, OBIJIO JI 9TO CKa3aHO O KOHKPETHOM
JIeJIe MJTH TaKOE YCJIOBHE PACIIPOCTPAHSIIOCH Ha BCE CITydan
MOIIICHHIYECTBA C TOBapHBIMH aKKpenIuTHBaMH. boiee
TMO3/IHKE Cy/IeOHbIE Jielia B aHIJIMHCKOM IpaBe, TAaKUe Kak
Czarnikow-Rionda Sugar Trading Inc vs. Standard Bank
London®', He IPUMEHSIOT 3TOT IPHUHIIUIT TAK CTPOTO, TIOCTIE
TOro kak Rix J. B anewIsiiuoHHOM Cy/ie JJOOMIICSI OTMEHbI

2 ThemehelpLtd. vs. West, (1995) 4 All E.R. 215.

3 Banco Santander S.A. vs. Bayfern Ltd,1999 WL 250019 (Q.B.
June 9, 1999), aff’d, 2000 WL 191098 (C.A. Feb. 25, 2000).

31 Czarnikow-Rionda Sugar Trading Inc vs. Standard Bank
London (1996) 1WRL 1152, 1161.
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3ampeTa IUIAaTeXe Ha OCHOBAHUH OTCYTCTBHUS TPYTHUX
CBHJICTEIILCTB, KPOME HE MOITBEPIKIACHHOTO JIOKYMEHTaMH
3asIBJICHUSI O TPUMEHCHUH «IIPABUIIA MOIIICHHUYECTBA» 2,
YTBep:KAaeTCs TAKKE, UTO, KPOME HUCIIOIb30BAHUS IPHH-
nuna Ex turpi causa non-oritur action kKak OCHOBaHHsI
IUTS yaepskanus OeHeduiapa ot JeUCTBHI IO «ITPABUITY
MOIIICHHUYECTBA, MOJE3HO TAKKE HCIOIb30BaTh J0-
MOJTHEHHE K 0a30BOMY JOTOBOPY, B KOTOPOM OBI YETKO
YKa3bIBaJIOCh, 4TO TpeOoBaHus OeHeUInapa 1o Kpeaury
OCHOBaHbI Ha MolleHHu4YecTBe [ 12, p. 143]. U3yuenue no-
3UIAHN IPYTUX IOPUCTUKIIAHN OOIIETo ITpaBa MOATBEPKIaeT
MPUMEHEHHE HCKIIOUEHHUsI B CIIy4ae MOILICHHHUYECTBA B
pamkax 6azoBoro koHTpaxra. Hanprmep, B CLLA Texymias
Bepcust UCC (c1. 5-109) moaTBep ) 1aet mpuMeHEHHE «ITpa-
BIJIa MOIIIEHHUYECTBA» K 0a30BOMY KOHTpakTy [7, p. 317].

«Heobxonnmo, 9TOOBI MOIIICHHIYECKHUH aCTICKT TOKY-
MEHTA SIBJISUICSI MATEPUATbHBIM JJIsl TIOKYTIATE sl TAHHOTO
JIOKYMEHTA FJTH 9YTOOBI aKT MOIIICHHUYIECTBA ObLIT 3HAYH-
MBIM JUISL YY4aCTHHKOB 0a30BOM TPaH3aKIIUI» .

B xananckom nene Bank of Nova Scotia vs. Angelica-
Whitewear Ltd** cynes Le Dain J BepxosHoro Cyna
Kana sl moATBEp/ I IPUMEHEHHE «IIPaBHJIa MOIICHHHU-
4ecTBa» K 0a30BOMY KOHTPAKTY.

B CuHranype npuMeHeHHE «IIpaBHja MOILICHHUYE-
CTBa» OTPAaHWYICHO MOIIIECHHUYIECTBOM B JOKyMeHTax. Co-
[JIaCHO PeIleHHIO aNesUISIIMOHHOTO Cyaa 1o aeiy White
and Co Inc vs. Chamet Handel Training (S) Pte Ltd®,
TIPY IPUMEHCHUH UCKITFOUCHUS B CTyYae MOIIICHHUYIECTRA
K MPUHIUIY aBTOHOMHH, CBUETEIbCTBA OrPAHHUYCHBI
MOKYMEHTaMH, MPEICTaBIsIeMbIMU OCHEPUIIHAPOM,
a MOIICHHHYECTBO B 0Aa30BOM JIOTOBOPE HE BIUSET Ha
00s13aHHOCTH OaHKa 110 OTHOIICHHUIO K HEMY>®,

2. Ucknouenue no HUUmMoNCHOCHMU

HckiroueHne 1Mo HUYTOXKHOCTH MIPUMEHSIETCS, KOT/Ia
OcHeduIMap He 3HACT O HUITOXKHOCTH WIIH HEJCHCTBU-
TETBHOCTH UMEIOMIETOCs Y HeTo JoKyMeHTa. Hamportus,
HCKIIIOYCHHE B CIyyae MOIICHHUYECTBA IMpEaroiaracTt

32 Tam xe.

33 Official Comment to Article 5 of the Uniform Commercial
Code, para. 2.

3 Angelica-Whitewear Ltd vs. Bank of Nova Scotia 36 D.L.R.
(4th) 161, EYB 1987.

3 White and Co Inc vs. Chamet Handel Training (S) Pte
Ltd 1993) 1 SLR.

36 Tam xe. C. 65.
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[(akTHYECKyIO] OCBETOMIIEHHOCTh OeHeduImapa o Ma-
TEpHAIbHOM HCKaKCHUH IIPEICTABICHHBIX JOKYMEHTOB.
Hu4ToKHOCTH MOKET BO3HHKHYTH, KOTAA JOKYMEHT
(OopMabHO COOTBETCTBYET YCIOBHUSIM KPEINTA, OTHAKO
SIBISIETCSL TMO0 (panbcuduKkamnuen, Tmd0 HEe UMeeT 3a-
KOHHOHM cuibl. «lIpaBuiio MomeHHHYECTBa» HE MOXKET
MIPUMEHSATHCS, eclu OeHeuIap He 3HaeT o (haabcudu-
KaIli{ JOKyMEHTa 1 He Y4acTBOBAJI B €70 IIPONU3BO/ICTBE.
B pesynbrare «Bo3HHUKAET BOIPOC, CIAECAYET JIM IPU3HAThH
WCKJIIOYEHHE B CITy4ae HUYTOKHOCTH U3 TPUHIIHAIIA aBTO-
HOMHH B TOM CMBICJIE, YTO OaHK JIOJDKEH Oy/IeT OTKIIOHUTh
(hambcuUIIMPOBAHHBIN JOKYMEHT, HECMOTPS Ha €ro Co-
oTBeTCTBHE (hopMabHBIM TpeboBaHMIM» [12, p. 168].
B nannoM pazzene paboThl MBI PACCMOTPHM OINIpe/eIie-
HHE UCKITIOUSHN B CITydae HUYTOXHOCTH, TIPOAHATIM3NPY-
eM psiJI CyneOHBIX JIeT FOPUCIUKIINK 00IIEero TIpaBa 1 IpH-
MEHHM KPUTHYECKHH MOIXOJ K apryMEHTaM 3a U MPOTHB
MIPU3HAHKS UCKITIOYSHNS B CITy4ae HIYTOKHOCTH.

2.1. Ymo maxoe HuumoxcHocms?

OmnpeneneHne UCKIIOYECHUS B Clydyae HUYTOKHOCTH
nate HempocTo. JIroboe Takoe ompenercHue MPUBEACT
K TOMY, 4TO OaHK HE Oy/IeT MPOU3BOIUTH BHITLIATHI, TIPH-
3HaBasi JJOKYMEHT HUYTOXKHBIM M HE MMEIOIIUM 3aKOH-
HoO#l cunel [13, pp. 316, 317]. dakTrueckn KOHLEHIIH
HUYTOKHOCTH HE MOJYYHJIa JIOJDKHOTO 00OCHOBaHUS
B aCIEKTe TOBapHbIX akkpeauTunos [13, pp. 316, 317].
Takas HeonpeeICHHOCTh BBI3bIBACT 3HAYUTEIIHHBIC TPY/I-
HOCTH [TPU3HAHUS HCKIIFOYCHHS B CITy4ae HUYTOKHOCTH B
cucreme odmiero npasa. [Ipumepsl U3 aHTITHIICKOTO TIpaBa
JIEMOHCTPUPYIOT Pa3JInYHbIC TOJXOAbI K ONPEACICHUIO
uuutokHocTH. Tak, B aene Tek Chao vs. British Traders
and Shippers’” ObUIO YCTaHOBJIEHO, YTO MPOCPOYCHHBIN
KOHOCAMEHT «HE MMECT IIEHHOCTH, HO HE SBISCTCS
MOJHOCTHIO HUYTOXKHBIM»S, OnHako B nene Egyptian
International Foreign Trade Co vs. Soplex Wholesale
Supplies (The Raffaella)®® Takoii ke KOHOCAMEHT OTIHCHI-
BACTCs KaK «HUYTOKHBIN KJI04OK Oymaru»®, IIpu stom
B nene United City Merchants KOHOCaMEHT ¢ HEBEPHOI
JaTOW OBLI PACICHEH KaK «JIaJICKO HE HHYTOXKHBIN»
[3, p. 146]. OueBuaHO, YTO KOHIIETIHS HUYTOKHOCTH
B aHIJIMHCKOM TpaBe He onpeneiena [13, p. 317]. [Ipao-

7 [1954] 2 QB 459 (QB).

3 Tam xe. C. 476.

[1984] 1 Lloyd's Rep 102 (CA).
40 Tam xe. C. 116.
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Be/IaMH BBIJIBUTAIINCE PAa3IMIHBIC TIPEIOKEHHS OTIpeIe-
JIEHUs] HUYTOXKHOCTH TIoKyMeHTa. Hampumep, o0cy-xaa-
cs Bonpoc, Oyziet mu (hanbCUpUKAIIS WIN OITHOOYHOCTD
B JIOKyMEHTAIIUH HAPYIIATh «I1EJIOCTHOCTH WU CYITHOCTb
uHcrpymenTapus» [ 14, 15]. Tlpennaranock caurars Takon
MHCTPYMEHTAPUI HE UMEIOIIUM 3aKOHHOW cuibl [16].
Ha sTom ocHOoBaHuM penienue cyna no aeny United City
Merchants HaxoquTCS B COOTBETCTBUH C OIIPEEICHUEM
HUYTO)KHOCTHU, TaK KaK NPOCPOUYEHHBIH KOHOCAMEHT
oCTaeTcs BaJUIHBIM JTOKYMEHTOM U Jiep)KaTelb MOXKET
HCIOJIb30BATh €ro IS MOMyUYeHUst ToBapat!.

2.2. Ilpuzuanue no 3akoHy

AHMIMICKOE [TPaBO MPU3HACT TPH CITy4ast HCKITFOUSHUS
10 HIYTO)KHOCTH. A IMEHHO PEIICHHE aMeIUISIIHOHHOTO
cyna u [lanatet nopaos no aeny United City Merchants
U pellieHHe aneJUISIUOHHOr0 cyaa no aeiny Montrod
Ltd vs. GuundkOtterFleichvertriebs GmbH *. B nene
United City Merchants BOTIpOC O BIUSSHUU HUYTOKHOCTH
JIOKYMEHTOB OBLT OCTaBIICH OTKPBHITHIM. OIHAKO CYIbs
Ackner L] 13 aneuisiiioHHOT0 Cy/1a IPOKOMMEHTHPOBAJI,
YTO «HE BUANUT 3aKOHHBIX OCHOBAHUH, IO KOTOPBIM OaHK
¥MeT OBl TTPaBO TUTATUTH U Ae0CTOBATh CUETAa 3asIBUTEIIS.
(...) (bank) Henb3s 00SA3aTh MPUHUMATH IOKYMEHTHI WIIH
TIPOM3BOAUTH BHITUIATHI IO IOKyMEHTaM, KOTOPBIE OH CUH-
TaeT HUITOKHBIMU» . B pemennu ITanars sopaos Lord
Diplock yka3biBaeT, uTo Henb3sl CTaBUTH OeHeuInapa B
XyJIIIee TOJIOKEHHE, YeM MPABOMEPHOTO JIepIKaTeIs, TIoKa
HE pellieH BOIIPOC ¢ ITpaBaMy HEBUHOBHOTO OeHeduIapa
[3, p. 146].

HakoHeln, B pelieHUHU amneuISIHOHHOIO CyAa IO
neny Montrod Ltd vs. GuundkOtterFleichvertriebs
GmbH cynps Potter L] mocTaHOBWII, YTO B aHIJIUKACKOM
[paBe HEeT UCKIIOUEHUsI 1o Hu4ToxkHOCTHY. CornacHo
€ro 3aKJIIOYEHHIO, «3/IPaBble pPaccyKAeHHs TPeOyIoT He
pacuIMpsITh 3aKOH BKJIFOYCHHEM B HETO MCKIFOUCHUS 10
HUYTOXKHOCTU»* . CIIeIyeT OTMETHTB, YTO MO3UIIUS CYIbU
L. J. Potter xacaeTcs JIMIIIb HUYTOXKHBIX, HO HE (haIbCH-
(umIpoBaHHBIX JOKyMEHTOB. [lo3TOMY monoskeHwue ¢ 10-

4l United City Merchants (Investment) Limited vs. Royal Bank
of Canada [1979] 1 Lloyd's Law Reports.

#12001]1 EWHC 1032 (Comm).

# United City Merchants (Investment) Limited vs. Royal Bank
of Canada [1979] 1 Lloyd's Law Reports.

4 [2001] EWHC 1032 (Comm), 58.

4 Tam xe.
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KyMEHTaMH, KOTOpble GanbcuuIpoBaHbl 0e3 BegoMa
Oeneduimapa, ocraetcst HeICHbIM [3, p. 146].

Cpenn ropucamkinuii odmero mpaBa CuHTamyp
NpPU3HAI UCKJIIOYEHHE TI0 HUYTOXKHOCTHU B Jene Beam
Technology (MFG) PTE Ltd vs. Standard Chartered
Bank’. Onnako 00beM 3TOTO MCKITFOUYEHHUS OUYEHb Orpa-
HuueH: «[loaTBepknaromuii 0aHK He 00s3aH JeNaTh
BBITLIATEI, €CJIM B TCUCHHUE CEMU JTHEH OH YCTAaHOBHII, UTO
MaTepUasIbHBIA JOKYMEHT, TPEOyEeMBId 110 KPEIHUTY, ObLI
(hanpcuuIupoBaH U HUYTOXKEH, U B TEUCHUE TAHHOTO
nepuoaa o0 3ToM crenaHo yBemomieHue»*’. Mckio-
4yeHue OyZIeT JIeHCTBOBATh IPH CIICAYIOIINX YCIOBHSIX:

Bo-nepBrIx, kKorga JOKyMeHT (aabCUHUIINPOBaH.
Bo-BTOphIX, KOT/Ia TOKyMeHT MarepuaiieH. CyJ| TocTaHo-
BIJI, YTO UCKJIIOUCHHE MPIMEHUMO HE KO BCEM JIOKyMEH-
tam. OJIHAKO OTIpe/IeNICHNs MATepHaTbHOTO JJOKYMEHTa He
ObLI10 1aHo. B-TpeThux, koraa 1okyMeHT HudatoxeH. Cy
MIOCTaHOBMJI, YTO M3-32 HEONPEIEIEHHOCTH KOHIETIIIUH
HUYTOKHOCTH CHTYAIIHIO CJISyeT OLICHUBATh Ha OCHOBE
(hakTOB B Ka)KITOM OT/ICITHHOM CiTy4ae. B-ueTBepThix, KOT-
Jia GaHK OCBEIOMIICH O HUYTOXKHOCTH. [1o pemienuro cyna
0aHK MOKEH YCTAaHOBUTH HUYTOKHOCTH JOKYMEHTOB
B TeUeHHE 7 JIHEH, KOTOPBIE OTBOJSTCS HA IIPOBEPKY JI0-
KyMEHTOB, & KPOME TOT0, JIOJDKHBIM 00pa30oM yBEJIOMHUTh
oernedurmapa [3, p. 151].

2.3. Apeymenmol 3a UCKAIOYEHUE NO HUYIMONCHOCHU

OCHOBHBIEC apT'yMEHTHI 32 UCKITIOUCHHE [0 HUYTOKHO-
cTH ObLIH BBIBUHYTHI CHHIAITYPCKUM alleJUISIIUOHHBIM
cynoM B nene Beam Technology and also the Court of
Appeal in the United City Merchants. OHA BKJTFOUAIOT:

Bo-niepBrix, (hopManbHOE HECOOTBETCTBUE HUUTOXK-
HBIX JIOKYMEHTOB TpeboBaHMsAM. COIIaCHO MPUHIIMITY
CTPOTOTO COOTBETCTBHUSI, YTOOBI MOJTYIHUTH IIPABO HA BHI-
TUIAThI, OeHeGUIap TOIHKEH PABHIBHO O(POPMHUTH IIPE/I-
YCMOTPEHHBIE IOKYMEHTBI. ITO TPEOOBaHHE MOKET OBITh
PacIINPEHO OT MPOCTOTO (POPMATBHOTO COOTBETCTBUS 10
TpeOOBaHMUs TOTO, YTO JJAHHBINA JOKYMEHT SIBJISICTCS JIeH-
CTBUTEIHHO TEM, UTO TpeOyeTcs o kpeauty. [1o cimoBam
Goode, «hampcuduurpoBaHHbIC JOKYMEHTBHI HE MOTYT
paccMarpuBaThCsl Kak MOATBEPIKAAIONINE TOKYMEHThDY
[17]. ITo kpenuty TpeOyrOTCSI UICTUHHBIC JOKYMEHTHI, TOT-
Jia KaK (pambCcuUIMPOBaHHBIN TOKYMEHT HE MOKET OBITh

46120031 1 SLR 597.
47 Tam xe. C. 160.
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TaKOBBIM, J1a)Ke €CII COOTBETCTBYET BCeM (DOPMaIbHBIM
TpeOOBaHUSAM.

Bo-BrophIx, 6aHK IEpKUT KOHOCAMEHTHI Kak o0e-
CIIEYeHHE KpeIuTa B JIOTIONIHEHHE K JI0Ka3aTeIbCTBaM
KpPEeIUTOCIOCOOHOCTH couckarens. Ilockonbky KoHOca-
MEHT TIPU3HAETCS IOKYyMEHTOM Ha IIPaBO COOCTBEHHOCTH,
TPYZIHO OMpaB/aTh MPABHIIO, KOTOpOe TpedyeT oT OaHka
COBEpIIaTh BHIIIATEI OeHeHIapy MO MpeCTaBICHHUIO
JIOKYMEHTOB, O HIUYTO)KHOCTH KOTOPBIX €My u3BecTHO[ 12].

B-Tperhux, Hepu3HAHUE UCKITIOYCHUS IO HUYTOXK-
HOCTH MOXET paccMaTpuBaThCs KaK MOJINTHKA TOJICPaHT-
HOCTH K oOparnieHuio $haibCUPUITUIPOBAHHBIX JOKYMEH-
TOB B MEXJIYHapOIHOW TOproBie. Takue MOKYMEHTHI
CUHUTAIOTCSl «PAKOBOW OMYXOJIbIO B MEXAYHAPOJIHOU
TOpProBiie»*, a X KEePTBHI HECYT OTPOMHbBIC YOBITKH.
JloBepre, niekaiiiee B OCHOBE MEX/yHAPOTHOHN TOPTOBIIH,
MOKET OBITh TIOJIOPBAHO IIMPOKUM OOpamieHrueM (hajb-
CUUIMPOBAHHBIX JOKYMEHTOB, a MIPUHATHE TIPUHITUTIA
HUYTOXXHOCTH MOXET MPEIOTBPATUTH OOPALIICHHUE TAKUX
JIOKYMEHTOB B CJICITKAaX C TOBAPHBIMH aKKPEIUTHBAMH.

B-4eTBepThIX, OAHK-OMUTEHT UMEET MAaHAAT HA BbI-
TUTATHI IO HCTUHHBIM TOKYMEHTaM, (JOpPMaIbHO COOTBET-
CTBYIOIIUM TpeOoBaHMsIM KpeauTa. C 3TOM TOYKH 3pEHUS
0aHK, HapyIIAFOIINUN STOT MaHAAT, (PaKTHYECKH BBIHOCUT
07100peHne, pucKys He MOJIy4nTh Bo3MmemieHus. « Taxke
MaJIOBEpOATHO, YTO OeHeduumap, He BHITTOJTHUBIIHHA
CBOCH O0S3aHHOCTH IO TIPEACTABICHUIO0 NCTUHHBIX JO-
KYMEHTOB, OyZIeT OKHIaTh OT OaHKa BBITUIAT 110 HUITOXK-
HBIM JJOKyMEHTaM HJIF YTO COUCKATENb MTO3KE BO3MECTUT
0aHKy 3TH BBILIATEHD) [ 18].

2.4. Apeymenmul npomue UCKIIOYeHUsL NO HUUIMONC-
Hocmu

OCHOBHBIM apryMEHTOM MPOTHB MTPU3HAHUS UCKITIO-
YCHUS 110 HUYTOXKHOCTH M3 MPUHIIATIA ABTOHOMUU SIBJISI-
€TCsl OTCYTCTBHE YETKOTO OIPEACTICHUS] HUYTOKHOCTH.
TouHOTO OmMpEneIeHUs HUYTOXHOCTH HE CYIIECTBYET,
MOATOMY TPYAHO ONPEICINTh, KAKOW JIOKYMEHT CUUTATh
HUYTOXHBEIM. OCHOBHAS ITpo0IeMa BO3HUKAET P OIICH-
Ke 000CHOBAaHHOCTH, YTO BCTPEUACTCS B MOBCEIHEBHOM
cyneOHOM mpakTHKe®.

Bo-BTOpBIX, HEMOCTATOYHOCTH aBTOPUTETHOM IOJ-
JIEPKKHU. DTOT apryMeHT Obl BBIABUHYT Jack Raymond,

4 Standard Charter Bank vs. Pakistan National Shipping Corp
(No 2) (1998)1 Lloyd’s Rep, 684, 686.
# Beam Technology (2003) 1 SLR597, 36.
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CyIbeil cy/a mepBoil HHCTaHIUH, B ieie Montord, xoraa
€IMHCTBEHHOM MoIepKKoi ObL10 pemienue Lord Diplock
B nene United City Merchants, KOTOpO€ OCTaBHIIO OTKPHI-
TBIM BOIIPOC O HUYTO)KHOCTH JJOKYMEHTOB. DTO 03HAYAET,
YTO MCKIIOUYCHHUE 110 HUYTOKHOCTU HE MONACPKUBACTCS
Hu UCP, Hu npeneneHTHbIM npaBoM. OJHAKO 3TOT ap-
TYMEHT HE SIBIIICTCS JTIOCTATOYHbIM, TocKosibky UCP He
o0raiaeT 3aKOHHOM CHJION; OTCYTCTBHE TTOIEPKKH CO
ctoporbl UCP He siBIsieTCs NMPUYMHOW HE MpPU3HABATh
WCKJTIOYEHHE TI0 HUYTOXXHOCTHU B PaMKax MPEeIeHTHOTO
mpaga [16, p. 46, 54].

B-Tperpux, OeHedumap He NOIKEH HAXOAUTHCS
B Xy/IIEM TIOJIO)KEHHH, YeM MPaBOMEPHBIA JieprKaTelb.
Cornacno pemenuto Lord Diplock B nene United City
Merchants, mpaBOMepHBII JepiKaTeslb HE MOXET Haxo-
JIMThCS B 00JIE€ BHITOJHOM ITOJIOKEHUH, YeM HEBHHOBHBIN
OeHeduImap, eciii MOIIEHHUYIECTBO OTHOCHTCS K JIOKY-
MeHTaM. Goode KPUTHUKOBAJ AT ITO3UIIMIO Ha OCHOBAaHUU
TOTO, YTO CaM MEXaHU3M C/ICJIKH IPEIOCTABISICT OOJIbIIE
TIpaB IpaBOMEpPHOMY Jieprkarento: «benedunuap mo kpe-
JIUTY —3TO HE TO JKE CaMOge, UTO IPAaBOMEPHBII iepKaTelb
TIEPEBOTHOTO BEKCEIS; OH BCETO JIMIIIb YITIOJTHOMOYEH MO~
JIyYUTb BBIIIAThI, €CIM BCE IOKYMEHTBI B opsake» [19].
J. C. Goh u3 BepxoBHoro cyna CuHrammypa Takxe KpuTH-
koBan aprymenranuio Lord Diplock B nene Lambias™:
«41 monarazo, 4TO, KOPOTKO TOBOPSI, B KAUECTBE CTOPOHBI
110 6a30BOMY KOHTPAKTY, OH (OeHepHIIap) UMeeT OO
HUTEJIBHOE ITPaBO perpecca MpOTHB MOKYIIATels, KOTOPOTro
HE MMEET IIPABOMEPHEIH JepiKaTeIIb.

B-4eTBepTHIX, HECTIPaBEIIMBOCTD 110 OTHONICHHIO
K OeHedpuumapy. ITOT aprymeHT Obl1 nmpuBeaeH L.J.
B nene Montord. OH yTBEpKAa, UTO «TAKOE HCKITIOUCHUE
¢ GONBIION BEPOSTHOCTHIO OKAXKETCSl HECIPABEIIUBBIM
10 OTHOUICHHIO K OeHeduImapamM, y4acTBYIOIIUM B IIe-
MOYKEe KOHTPAKTOB, B CITy4ae eCJIU X JJ00pOCOBECTHOCTh
HE BBI3bIBACT COMHEHUI’!. B 0TBeT mpemiaraercs, 4To0bt
BCE CBOJIMIIOCH K OanaHcy HHTepecoB™. Ecin HUUTOXHBIH
JOKYMEHT HE IPEISITCTBYET BBHIILUIATAM OaHKa B MOJIB3Y
HEBUHOBHOTO, TO HECTH YOBITKH TOJKEH MOKYIIATEIh.
HampoTuB, eciy UCKIIIOYEHUE B CIIy4ae HUYTOKHOCTH
MPENSATCTBYET BhITUIaTaM OaHKa B O3y OeHedumapa,

50 Lambias (Importers & Exporters) Co Pte Ltd vs. Hong Kong
& Shanghai Banking Corporation [1993] 2 SLR751.

51 Montrod Ltd vs. GrundkotterFleischvertriebs GmbH, [2001]
EWHC 1032 (Comm), [2002] 1 WLR 1975, 59.

52 Tam xe. C. 69.
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TO HECTH YOBITKH Oy/IeT MPOIaBel. DTOT apryMEHT IIPHH-
[IUTTHABHO €120, TOTOMY YTO JCHCTBUS B MOJIB3Y JIFOOOH
W3 CTOPOH OyIyT HECHPABEAIUBEIMU IO OTHOIICHIIO
K apyrod. COracHo JPyruM apryMeHTaM, aKKpEIUTHB
JIOJDKCH JIaBaTh TApaHTHUIO BBIIIIAT MPOAABILY, a BCE CO-
Ty TCTBYIOIINE PUCKHU JOJDKHBI JIOKUTHCS Ha TIOKYTIATEIIS.
JIroboe nHOE peleHue MoI0pBeT JoBepue K pruHaHCOBOH
crcTeMe B 001acT MeXIyHapoaHoi Toprosiu [13]. Ot-
BETOM Ha JJAHHYIO apTryMEHTAIIUIO0 MOXKET OBbITh 3asBIICHUE
L. J. Stephenson B anemnsaunonnom cyne United City
Merchants 0 TOM, 94TO «PUCK JTOJDKEH JIOXKUTHCS Ha OeHe-
(bunmapa, MOCKOJIbKY OaHKH CUHMTAFOT, 4TO OeHedumap
MPEAOCTABISIET MPAB/MBBIC JOKYMEHTBDY .

W naxonen, co3gaHue AalbHEHIICH OMIESMMbI JIJIS
6ankoB. OHOM U3 MpHUYHH, 10 KOTOpoit L. J. Potter o1-
BEpPr UCKIIFOUCHUE U3-3a HUUTOKHOCTH B niene Montord,
OBIJIO TO, YTO «ECIU B I[EJIOM HCKIIFOYCHHE M3-3a HH-
YTOXKHOCTH OYZIET TMPUHATO aHTIIHUCKUM 3aKOHOM, 3TO
MOCTaBUT OAHKH TIepe]l NalbHEHIIeH TuIeMMOi — HeoO-
XOIIMMOCTBIO paccieioBaTh (PAaKThI, 9TO HAXOMUTCS BHE
ux komrieTeHuu 1 o1 uero UCP 500 ux HeByCMBICIICHHO
ocobogum»*. To ke ornocures u kK UCP 600. Onnako
0aHKU MOTYT MPUHSATH 32 00pa3ell HCKIIIOUCHHUE H3-3a
HUYTOXXHOCTH, TpUHATOE B CHHranmype. Tam 3To HCKITto-
YeHHE OTPaHUICHO CUTyaIlueH, Korna 0aHK TOYHO 3HAET
0 HUYTOXKHOCTH J0 MpOBeAeHus muatexa [3, p. 153].
OpHako mpu JIOOBIX YCIOBHUAX HE OyeT pa3HUIIBI B TIO-
3UIUH OaHKa IT0 OTHOMICHHUIO K (PaKkTaM, OTCYTCTBYIOIIUM
B JIOKyMEHTaX IPH HUYTOXKHOCTH H I10 ITPABHITY MOIIICH-
HuuecTtBay [3, p. 153].

3. Hcknrwuenue no nebpexcnocmu

[Ipu3HaHue UCKIIOYEHUS MO HEOPEKHOCTH MOXKET
paccMaTpuBaThCs KaK albTepHATHBA NCKITIOUCHHIO U3-32
HUYTOKHOCTH B 3aKOHOJIATEILCTBE IO TOBAPHBIM aK-
kpenutuBaM. OHO HAYMHAET IEHCTBOBATh B PE3YNIbTATE
HEOPEKHOCTH MM HEBHUMATEIHHOCTH TIPH TI0/[ade JI0-
KyMEHTOB OeHe(HUIIapoM, KOTOPBIM HE IPOBEPUIL, SBIISI-
FOTCSI JTH TOKYMEHTHI BaJTUTHBIMU WA HIITOXKHBIMU, FC-
THHHBIMHA WK (hasibcnprnupoBaHHbIMH [3, ¢. 156]. Takoe
neiicTBre maeT O0aHKy MPaBO MPUOCTAHOBUTH BBITUIATHI
OeHedumapy, KOTOPHIH HE BHHOBEH B MOIIEHHIMYECKUX
neicTBusiX. IcTopruecKku UCKITIOUYEeHUE TI0 HEOPEKHOCTH

33 United City Merchants (Investments) Ltd and Others vs. Royal
Bank of Canada and Others [1982] QB 208 (CA) 246.
3120011 EWHC 1032 (Comm), [2002] 1 WLR 1975, 59.
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B aHIJIMIICKOM MpaBe BOCXOAUT K neny Derry vs. Peek™
6 1889 e., ko20a nebpesichoe nogedenue benepuyuapa
ObLI0 YNOOODIEHO €20 0C8EOOMNEHHOCTU O MOWEHHUYe-
cmee. [losmomy ucknouenue no HeOPeXCHOCMU MOodCem
CUUMAmMbCsl YACMHBIM CIyYAeM «APAGULd MOULEHHU-
yecmea». He max oasno 6 oene Montord *° L. J. Potter
YIOMSIHYJI, YTO «HE MOYKET UCKIFOYHTh BO3MOXXHOCTH,
9TO B 9TOM YaCTHOM CJIydae MOBeAcHUE OcHedumapa,
CBSI3aHHOE€ C CO3JIaHWEM W/MJIM ToJjlauel TOKYMEHTa,
(anpcuUIMPOBAaHHOTO TPETHEH CTOPOHOH, MOTIIO, CAMO
1o cebe He OyIydu MOIICHHUYIECTBOM, HOCUTh TAKOBOM
XapakTep, 4TO He 3aCTy)KUBACT 3alUThI, IIPEIOCTaBIIsC-
MO¥1 PAaBOMEPHOMY JIepIKaTeon’’.

ITo 3axkoHomarenscTBy CuHramypa BepxoBHBIH cya
CuHrarypa paccMaTpuBajl UCKIIFOUCHHUE [0 HEOPEIKHOCTU
B iene Lambias®. Cynpst ioctanoBuil, 4to «[bereduimap]
ObUI TeM HE MEHee B OIPEEIICHHON CTEIEeHU OTBET-
CTBCHEH 3a TaKOE Pa3BUTUE COOBITHIA, KOTOPOE IPUBEIIO
K COBEPIIEHUIO MOIIEHHUYECTBA WK (PaTbCHUKALN >,
a TaKKe 9TO «3aKOH HE MOXKET ITOTBOPCTBOBATH TAKUM
JIEHCTBUSAM, KOTOPBIE, XOTA U He Oylydd MOIICHHHYE-
CTBOM CaMH I10 ce0e, HECyT XapakTep TaKoit HeOPEKHOCTH
U TIOCTICIIHOCTH, YTO MPEIOCTABICHHBIC B PE3yJbTaTe
ITUX JICHCTBUIl TOKYMEHTBI HaXOISATCSI B SIBHOM HECO-
OTBETCTBUM ¢ TpeboBaHusMU Kpeautan®®. B pesynsrare
CyJl TOCTaHOBMUJI, YTO OaHK MMEII OCHOBaHHS HE 0JI00pUTH
Ipe/icTaBIeHHbIEe OeHe(DUITMApOM JOKYMEHTHI.

HTtak, MOXKHO cliejiaTh BBIBOJ, YTO CHHIAITypCKas
U aHIJIMICKasl IPaBOBbIE CHCTEMbI TOTOBBI MPU3HATH
UCKJTFOYCHHE TI0 HEOPEKHOCTH, HECMOTPSI Ha TO, YTO HE
CYIIECTBYET CyACOHBIX IPELIEJACHTOB 10 TOMY aCIEKTY,
KpOMe YIIOMHHAHUS COBEPIICHISI MOIIICHHUYECTBA TPe-
ThEH CTOPOHOM, 3aTParuBaroIero BhIMJIATHl OaHKOM Oe-
Heduimapy, B gene Derry vs. Peek, Montord and Lamibas
[3, p. 156]. 3akoHHBIE OCHOBaHUS JIJISl IAHHBIX PEIICHUH
00CYKIaMKCh B MPEIBIIYIINX pa3ienax.

B 10 ke BpeMsi HEKOTOpBIC HCCIICIOBATEIHN CBSI3bI-
BalOT UCKIIOYCHHUE [0 HUYTOKHOCTU C HEOPEIKHBIM

55 Derry vs. Peek [1889] 14 AC 337 (HL).

3¢ Montrod Ltd vs. GrundkotterFleischvertriebs GmbH, [2001]
EWHC 1032 (Comm), [2002] 1 WLR 1975, 59.

57 Tam xe.

58 Lambias (Importers & Exporters) Co Pte Ltd vs. Hong Kong
& Shanghai Banking Corporation [1993] 2 SLR.751.

5 Tam xe. C. 764.

0 Tam xe.
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nosenenueM [3, p. 156]. B pesynsrare HeOpeKHOCTH
Oeneduimapa OyJeT NPenATCTBOBATh BBIIIJIATAM TOJIBKO
B TOM CJIy9ae, €CJIH OH 10 HeOPEIKHOCTH MTPECTABUT HU-
YTOXKHBIN TOKyMEHT. Torma cutyarust OyJIeT OTINnIaThCs
OT OITMCaHHOM BhIIIE. B TOM citydae He Oy/IyT 3aTpOHYThI
JIOKYMEHTBI, KOTOPBIE SBIISIIOTCS (paabCU(DUIIHPOBAH-
HBIMHU, HO HE HUYTOKHBIMUA. OTHAKO OaHK MMEET IPaBo
OTKJIOHHTH HE UMEIOIINE 3aKOHHOHN CHIIBI TOKYMECHTEI.
OnTUManbHBIM PELICHUEM IPEICTABISETCS PacpocTpa-
HEHHE UCKITIOYCHNS [0 HEOPEIKHOCTH Ha 00a 3TH CITydasl.

4. Heoobpocosecmnocno

OCHOBHBIMH CpepamMy TIPUMEHEHHNS HCKITFOUSHUS T10
HEZI00POCOBECTHOCTH SIBIISIOTCS HEA0OPOCOBECTHOCTh
M HeoOpocoBeCTHBIE TpeOoBaHMs OeHedunrapa o BbI-
miatax [20]. B Takux cinydasx HE IPOMCXOIUT HUKAKOTO
MOIICHHUYECTBA WM HETPABIIBHOCTH B JOKYMCHTAX.
OpHaKo Ha OCHOBE NMPUHIINIIA HE3aKOHHOTO 000TaIeHNs
OeHeduIap He3aKOHHO MOKET BOCIIOJIB30BaThCSI CBOMM
TIOJIO’KEHNEM | TTOTPe0O0BaTh BHIMIIAT. MOIIEHHIYECTBO
XapaKTEepU3yeTCsl MOJHBIM OTCYTCTBHEM IIPAaB Ha BbI-
TUIAThI, OTHAKO HE3aKOHHBIE TPeOOBaHMSA U HEL0OpOCo-
BECTHOE TIOBEJICHHUE ITPEIIIONATa0T HAJTMYHE TAKHX ITPaB,
HO HaJIararoT JOTOJHUTEIbHBIN «BHYTPEHHUM PUCK»
Ipu peannzanuu Takux mnpas [3, p. 160]. OcHoBHBIMU
c(hepamu nmpuMeHEHUS TAKOTO UCKITIOYSHUSI OYTyT OTJIO-
JKEHHBIE aKKPEINTHBBI, TAPAHTUH BBITIOTHEHHS KOHTPAKTa
Y TapaHTHH TPeOOBaHHH.

4.1. HedobpocosecmHnocms no aneiuticKomy 3akoHo-
damenbcmay

Jliis Havyana cieayeTr OTrPaHUYHMTh KOHIICTIIHIO He-
JI0OPOCOBECTHOCTH OT ITPU3HAHHOW B aHTJTMHCKOM IIpaBe
JIOKTPUHBI HEI0OPOCOBECTHOrO TOBeAeHMUs. [locaeusist
IPUMEHSIETCSI, KOTJ[a COIVIACHE MCTIIA Ha COBEPIICHUE
HEYECTHOHN CICIKH TepsSeT IOPUIUUCCKYI0 CHIIy H3-3a
MOpPaJIbHO HEMPUEMIIEMbIX JACHCTBUN MOACYIUMOTO, 3a
HCKJIFOYCHHEM MOIICHHUYCCTBA, PUHYKICHHS WK He-
npaBoMepHoro BIuSHUI [21, p. 198]. Takum obpazom,
HEI0OPOCOBECTHOE MOBEACHHE UMEET MECTO BO BPEMS
HCIOJTHEHUS KOHTPAKTA.

TTI Team Telecom International Ltd vs. Hutchinson
3G UK Ltd *' — eniHCTBEHHOE [0 B aHIJIMACKOM ITpa-

1 TTI Team Telecom International Ltd vs. Hutchison 3G, [2003]
EWHC 762 (Comm), [2003] 1 All ER (Comm), 762.

AL

ISSN 1993-047X (Print) / ISSN 2410-0390 (Online)

AxmyanvHbie npodnemsl skoHomuku u npasa. 2016. T. 10, Ne 3
Actual Problems of Economics and Law, 2016, vol. 10, No. 3

B, B KOTOPOM HEJ00POCOBECTHOCTh OBbLTa NPU3HAHA B
KaueCTBE UCKIIIOYCHHUS U3 IPUHLIUIIA aBTOHOMHUU. B 3TOM
JieTie CyIbst IOCTaHOBHII, YTO KHEAOCTATOK T0OPOH BOJIK
B TE€YEHHE JIOJTOr0 BPEMEHH CITIOCOOCTBOBAII TOMY, YTO
Oeneduipap He TpeOOBa 3a0ra Wik rapanTum»®?. Ox-
HaKO ATO peIICHHE BHI3BAJIO 3HAYUTEIHHOE KOJIMUECTBO
HEraTUBHBIX KOMMeHTapueB [3, p. 164]. MHoXkecTBO
HEraTUBHBIX KOMMEHTAapueB K peuieHuto no aexy TTI
U HENpUsTHE Tpele/IEHTHBIM MPaBOM HEA0OpOCOBECT-
HOCTH B Ka9€CTBE UCKITIOUCHUS U3 IPUHITUIIA ABTOHOMHUHU
B TOBapHBIX KPEINTaX CBSI3aHBI C HE)KEJIIAHHEM aHIJIHH-
CKOM TIPaBOBOM CHCTEMBI TPU3HABATH JOKTPUHY T0OPOi
BOJIM B KOHTPAKTHOM Iipase [3, p. 164].

4.2. Hedobpocogecmuocms 6 Opyeux cucmemax oouje-
20 npasa

B Cunrarype uckittoueHue B cliydae He1oOpoCcoBecCT-
HOCTH OBLIO BIIEPBBIC HESIBHO IMPU3HAHO B paMKax Jei
Royal Design Studio Pte Ltd vs. Chang Development Pte
Ltd ® u Kvaerner Singapore Ltd vs. UDL Shipbuilding
(Singapore) Pte Ltd *. HakoHel, HCKJIIOUYEHHE B ClIydae
HEI0OOPOCOBECTHOCTH OBLIO OTKPHITO MPHU3HAHO CYIOM
Cunranypa B nene BocotraConstr Pte Ltd vs. Attorney
Gen (No 2)%, xorna cyabst IOCTAaHOBUJI, YTO «HE UMEET
3HAYCHUSI, COBEPIIICHO JIU B JAHHOM CITy4ae MOIICHHUYC-
CTBO WJI HEZIOOPOCOBECTHOCTb SBJISCTCS €IMHCTBEHHBIM
OCHOBaHHEM J|JIsl IPUOCTAHOBKHU BBIILIAT M TPEOOBAHMUS
3a510ra; PeleHne — MPHOCTAHOBHUTH BHITLIATHI®.

[Mozunus o neny BocotraConstr Pte Ltd vs. Attorney
Gen (No 2) mo3zxe Haluia NOATBEPXKJIEHUE B Jelie
Dauphin Offshore Engineering & Trading Pte Ltd vs.
Private Office of HRH Sheikh Sultan bin Kalifa bin Azyed
al Nahyan °'.

B CIIA HenoOpocoBeCTHOCTh HE PETYIUPYETCS TI0-
noxxenussmu UCC. CrnenoBarenbHO, OHA HE MpHU3HAHA
B KQ4€CTBE YACTHOTO CITy4ast «IPaBuiia MOIICHHUYECTBAY.
[ToCKONBKY «IIPaBHIIO MOIIICHHUYECTBA» UMEET CTaTyC

62 Tam ixe.

% Royal Design Studio Pte Ltd vs. Chang Development Pte Ltd
[1990] 1 SLR 1116.

¢ Kvaerner Singapore Ltd vs. UDL Shipbuilding (Singapore)
Pte Ltd [1993] 3 SLR 350.

¢ Bocotra Constr Pte Ltd vs. Attorney Gen (No 2) (1995) 2 SLR.

% Tam xe. C. 744.

7 Dauphin Offshore Engineering & Trading Pte Ltd vs. Private
Office of HRH Sheikh Sultan bin Kalifa bin Azyed al Nahyan [2000]
1 SLR 657.
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3aKOHa, BITOJHE MOHATHO HE)XKeJaHWe Cy/ed BBOAWTH
HOBOE HCKJIIOYEHHME B paMKax MPEIEeJEeHTHOIO Mpasa.
OnHako B aMEpPUKAHCKOW ITPABOBOM CUCTEME NPU3HAHBI
HEKOTOpBIE aCHEKTHI HelpeJHaMEePEeHHBIX JISHCTBUI MO
TapaHTHsIM 110]] OOIIINM OIPe/IeIEHIEM MOIIIEHHIYEeCTBA
[22]. Hanpumep, «MOLIEHHUYECTBO MPH TPAH3AKIIMM»
BKJIFOUAET B ce0s acmeKkThl HeJoOpocoBecTHOCTH [22].
[Toro6HBIE TPUMEPHI MOKHO HAWTH B pEUICHUSAX IO
nenam Harris Corporation vs. National Iranian Radio
and Television®, Rockwell International Systems vs.
Citibank ®.

4.3. Cneocmesus

[Ipu3HaHue UCKIIOUEHUS MO HEAOOPOCOBECTHOCTH
MOXKET CO3JaTh OINpEAeIICHHbIe PUCKHA Ha yPOBHE Ha-
LIUOHAJILHOTO 3aKOHOJATENbCTBA, KOTOPhIE MOTYT pac-
CMOTPETh JIHUIIh KOMIIETEHTHBIE CyibH [23]. B nmannom
paszesne Mbl KpaTKO OCTaHOBHMMCS Ha MOTEHIMAJIbHBIX
PpHCKaX MPU3HAHUS UCKITIOYCHHS IT0 HETOOPOCOBECTHOCTU
B TOBapHBIX aKKPEIUTHBAX.

1. HerouHoe u HesicHOE OmpeaeNneHue Heaoopoco-
BECTHOCTH SIBIISIETCSI UCTOYHUKOM pucka [3, p. 170].
B a0l 06macTy mpaBa ICHOCTH 1 ONIPEIETIEHHOCTh IMEFOT
0coboe 3HaueHue, IIOATOMY PEKOMEHAYETCSI TIATEIHHO
OTPaHUYUTH 00BHEM ITUX KOHIICTIIINH, YTOOBI MHEHHUE OT-
JIENIBHOTO CY/IbU HE BIHSJIO HA OLICHKY MpaB KaxI0# U3
ctopod [3, p. 170].

2. Ilpeanonaraercs, 4To NMPU3HAHUE UCKITFOUEHUS TI0
HEOOPOCOBECTHOCTH MPHUBEIET K OOJBIIEMY KOITUIECCTBY
CYIIEOHBIX MCKOB U ATO MOJOPBET IIMPOKO PaCHpOCTpa-
HEHHBIN TPUHIUI «aKKPETUTHB — 3TO SKBUBAJICHT Ha-
nuyHoctuy [3, p. 171].

3. [Ipu3HaHKE UCKITIOYEHHUS 110 HEOOPOCOBECTHOCTU
MIPUBEET K BMEIIATEIbCTBY CYZI0B Ha CTaIUU IIEPETOBO-
POB T10 TIOBOITy HAPYIICHHS WJIN HCIOMHEHUS 0a30BOTO
KOHTpakTa. OJHAKO I PEIICHUS TaKUX CIIOPOB TpeOy-
eTcs oTAeNbHad nmpouenypa [3, p. 170].

5. Hezakonnocmp

He3akoHHOCTB — 3TO MOCIIEHEE UCKITIOUCHHE M3 PHH-
LIMITa HE3aBUCUMOCTH TOBaPHBIX KPEIUTOB, 00CYKIaeMOe
B JaHHOU pabore. MckiroueHne m3-3a HE3aKOHHOCTH

 Harris Corporation vs. National Iranian Radio and Television
(1982 11th Cir) 691 F2d 1344.

% Rockwell International Systems vs. Citibank (1983 2nd Cir)
719 F2d 583, 588.
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OCHOBAHO Ha IMOJIOKECHUH, YTO HE3aKOHHOCTH 0a30BOTO
JIOTOBOPA 3aTparuBacT aKKPEIUTUBBI U B pe3ynbTaTe OaHK
AMEET MPABO OTKIOHUTH JOKYMEHTHL.

ba3oBbIii JOrOBOp MOXKET OBITH TPU3HAH HE3aKOHHBIM
Ha Pa3IMYHBIX OCHOBaHUSIX, HAIPUMED, MPEBBIMICHUE
KPEIUTHOTO JIMMHUTA’’, HAPYIIICHHE 3aKOHA O BAJTFOTHOM
Ha130pe [24] wiv HapyIeHHe roCyIapcTBEHHOTO 3arpeTa
Ha BBITLIATHI OTJICIbHBIM JIFO/IIM WK cTpanam’'. Ha Tom
’K€ OCHOBAaHHUH, YTO U MPHU NPUMECHEHUH «IIPaBUIIa MO-
[ICHHUYECTBaY, MPABOBasi OCHOBA ISl HCKIIOUCHUS 110
HE3aKOHHOCTH — dTO ex furpi causa non oritur action, 4to
03HAYaeT «HU OJUH CyJ HE OKa3bIBAET IOMOIIH TOMY, KTO
JICICTBYET aMOpaIbHO WM HE3aKOHHO» [25].

Ilo anruiickoMy 3aKOHOJIATENbCTBY B HECKOJIBKHUX
Jeax TMOJHIMAIICS BOMPOC 00 MCKIIOUCHHUH T10 He3a-
koHHOCTH. B nene Group Josi Re’ crop 1men o He3a-
KOHHOCTH 0a30BOTO KOHTpakTa B cepe CTpaxoBaHUS.
[TockonbKy WCTIBI HE MMENU IpaBa padoTaTh B AH-
[JIMH, aKKPETUTHUB TaK)Ke ObLIT MPU3HAH HE3aKOHHBIM .
B anemnsamumonnom cyne cyabs L. J. Staughton ykasau,
YTO Ha aKKPEIUTUB BIUAET HE3aKOHHOCTh 6a30BOT0 J0-
TOBOpA, U B PE3yJIBTATE CyJI IPHOCTAHABIUBACT BHITLIATHI
O0aHKOM W 3amperiaer OeHepuimapy ux TpedboBarh’.
Wnest uckiaroueHus: Mo He3aKOHHOCTH KaK OTACIBHOTO
OCHOBAHMS JISI 3aITUTHI ObLIIA TIOIEPYKAHA TOIOM ITOBKE
B Ipyrom cyzie’.

Heno Mahonia Ltdvs. J. P. Morgan Chase Bank(No2)™
MIPOJIMBACT CBET Ha MPOOJIEMY UCKITIOUCHUS M0 HE3aKOH-
HOCTH B paMKax aHIJIMKUCKOTO TipaBa. B aTom aene ucren
(Mahonia) 3asBJI5UT 0 HE3aKOHHOCTH 0a30BOTO JIOTOBOPa
HA OCHOBAaHUHU TOTO, YTO 3TOT JOTOBOP MPEIOCTABIISI
JIPYroil CTOPOHE CKPBITHIM KPEIUT, UCIOIb30BaBIINIMA-
Cs DTOW CTOPOHOM IJI1 MaHUIYJIALMI C €ro cueTamu

70 Id International Dairy Queen Inc vs. Bank of Wadley (1976
MD Ala) 407 F Supp 1270.

I Ttek Corp vs. First Nat Bank (1981 D Mass) 511 F Supp 1341;
Harris Corp vs. National Iranian Radio & Television (1982 11th Cir)
691 F2d 1344; General Cable Ceat SA vs. Futura Trading Inc (1983
SDNY) 1983 WL.

2 Group Josi Re vs. Walbrook Ins Co Ltd [1996] 1 Lloyd’s Rep
345 (CA).

3 Tam xe. C. 360.

™ Tam xe. C. 362.

> Deutsche Ruckversicherung AG vs. Walbrook Insurance Co
Ltd [1995] 1 WLR 1017 (Com Ct) 1027.

76 Mahonia Ltd vs. JP Morgan Chase Bank(No2) [2004] EWHC
1938 (Comm).
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u HapymeHus 3akoHoB CLIA. B cBoeM pemeHun cyabs
Coleman J otknonun 3asiBinenue Mahonia, yTBepxaas
MIPH 3TOM, YTO UCKIIOUCHHE MO HE3aKOHHOCTH CIIEIy-
et npu3Hatk. B xone mponecca Cook J. 3asBUII, 4TO
MPUHIUI aBTOHOMHUU HE OTTOPa)KMBAET aKKPEIUTHBBI
OT HE3aKOHHOCTH 0a30BOM CHEIKU. XOTS W3-32 ITOTO
3asiBlieHUs 1esio Mahonia He MOXKET CUMTAThCS Tpe-
[EACHTOM IO aHTIIMICKOMY IIPaBy, OHO CIIY’KUT WHJIH-
KaTOpOM OTHOIICHUS! OPUTAHCKHX CYJIOB K JJAHHOH IpO-
oireme [3, p. 192]. B nanpHeiimem 3Ta MO3UIINAS HAILIA
nonteepxacHue. B nene Oliver and Anor vs. Dubai
Bank of Kenya’” 6b1710 yCTaHOBICHO, YTO MOIIIEHHUYE-
CTBO M HE3aKOHHOCTH MOTYT OBITh MCKITFOUCHUSMU W3
npuHIMIa aBToHoMun S, B nene Lancore Services Ltd
vs. Barclays Bank Plc™ cynpsi cocnaincs Ha CyILECTBO-
BaHUE UCKITFOUCHUS 10 HE3aKOHHOCTHU KaK Ha OCHOBaHHUE
JUISL CBOETO PELICHUSI.

B CHIA Unified Commercial Code He mpu3Haet uc-
KIIFOYCHHE TI0 HE3aKOHHOCTH. 3a HEOOXOMMOCTh TAKOTO
MPU3HAHUS BBICTYIAI0T MHOTHE aMEPUKAHCKHUE TIPaBO-
Benbl. Hampumep, Mc Laughlin mucan o mpenocraBieHun
6anky Bo3MoxkHOCTH B pamkax UCC OTKIIOHUTH JOKyMEH-
THI B CJIy4ae HE3aKOHHOCTHU 0a30BOTr0 KOHTpakTa [26, 27].
Hecmotpst Ha Hanmuyme TakMX MHEHHM, UCKIIIOYEHUE 110
HE3aKOHHOCTH B 1enoM He mpusHaercs B CILIA u3-3a
OTCYTCTBHS TAKOTO MOJIOXKeHUs B Tekyiert Bepcun UCC.
B c1. 5 UCC 0bI1a 01HO3HaYHO OTBEPTHYTA KOHIEIINS
HE3aKOHHOCTH B Ka4€CTBE OCHOBAHUS ISl OAHKA BIIUATH
Ha BBITUIATHI OeHepuimapy [3, p. 193].

B manHOM paszzierne MBI pacCMOTPUM YCIOBHS IS
MPUMEHEHHS UCKIIOUSHHS 10 He3aKoHHOCTH. OJHaKO
B T€X IOPUCAMKIINAX, TIE MPU3HACTCS ITO UCKIIOUCHHE,
ero o0JacTh NPUMEHEHUS HACTOJIBKO y3Ka, 4TO IOYTH
He 3aTparuBaet abCOIMIOTHOCTh MIPUHIIHUIIA ABTOHOMHU®,
[To anmMiickOMyY TIpaBy yCJIOBHUS JJISl IPUMECHEHUS HC-
KJTFOUEHMS 110 HE3aKOHHOCTH B3AThI U3 neia Mahonia ¥

1. JlomxHO OBITH IPETBSBICHO 3asABICHUE O HE3a-
KOHHOCTH. OJIHAKO HEJIETKO ONPENeNINTh, YTO TaKoe He-

7 Oliver and Anor vs. Dubai Bank of Kenya [2007] EWHC 2165
(Comm).

8 Tam xe. C. 12.

" Lancore Services Ltd vs. Barclays Bank Plc, [2008] EWHC
1264 (Ch), [2008] 1 CLC 1039.

80 St John Shipping Corporation vs. Joseph Rank Ltd [1957] 1
QB 267 (QB) 288-289.

81 Mahonia Ltd vs. JP Morgan Chase Bank(No2) [2004] EWHC
1938 (Comm).
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3HAYUTEIIbHAS U CYIICCTBEHHAS CTENICHh HE3aKOHHOCTH.
Cynpst Cook J B anensiiiuoHHOM cyje 1o jaeny Mahonia
BBISICHSUT, OBLITA JIN HE3aKOHHOCTH CBSI3aHa C HAMEPEHHBIM
00MaHOM WJIH HET,

2. Ba"k nomkeH ObITh OCBEIOMIIEH O HE3AKOHHOCTH
©a30BOT0 JOTOBOPA ¥ IMETh BO3MOKHOCTb 3TO JTOKA3aTh.
ToT ke cTanaapT ACHCTBYET B OTHOIICHUU UCKITIOUEHUS
o MorreHHu4ecTBY. OHAKO TP BHIHECCHUH PEIICHUS
B MOPSIIKE YIIPOIIEHHOTO CYIONPOU3BOACTBA OAHK 101
JKCH JIOKa3aTh CBOIO MO3HIIMIO HA OCHOBE MCKITIOUCHUS
1o He3zakoHHOCTH [3, p. 194]. IIpu sToM B mpolecce
ciymianusi fenia 0aHK JOJKEH ObITh OCBEIOMIICH O He3a-
KOHHOCTH®, ANTUTHKAHT JIOJKCH JI0Ka3aTh HE3aKOHHOCTb,
YTOOBI CyJ BBIHEC 3alPETUTEIBHOE PELICHHE B OTHO-
nreHun OaHka win Oenedunnapa [3, p. 194]. Hakonern,
HE3aKOHHOCTb JOJDKHA OBITh YETKO JOKa3aHa BO BpEMs
cymebHoro mporecca’®.,

3. Benedumnuap nomkeH JuO0 OBITH CTOPOHOH He-
3aKOHHOTO 0a30BOTO J0TOBOpa, JIMOO BIaaeTh MHPOP-
Manueii 06 3ToM. ITockonbKy B OOJNIBIIMHCTBE CIIydaeB
OeHeduIMap HE OCBEIOMIICH O HE3aKOHHOCTH 0a30BOTI0O
KOHTPAKTa, 00JIaCTh MPUMEHECHHUS TAHHOTO HCKITIOUCHUS
SIBJISICTCSI OUCHb OTPAHHYCHHOH™.

4. HakoHell, He0OXOIUMO OIIPEICTUTh CTETICHb CBA3H
MEXIy aKKpEeJUTHBOM U HE3aKOHHOCTRI0. B nene Maho-
nia 6bUT0 YCTAHOBJICHO, YTO HE3aKOHHOCTh TECHO CBSI3aHa
C aKKPEeUTHBOM U 3aTparusaet ero®®. CyIecTByIOT TaKKe
KPUTEPHH IS OTIPEICIICHUS CTCTICHH CBSI3H MEXK Ty He3a-
KOHHOCTBIO ¥ TOBAPHBIM aKKpeIuTuBoM [28].

BriBoabI

B TO Bpems kak mpUHLMI aBTOHOMHHM B MEXIyHa-
POIHBIX CHIENKAX C aKKpEeIWTHBAMU MPHU3BaH 3allUTHTh
npaBa MpojAaBIia, OTACIsAS 0a30BBIM JOTOBOP KYIIH-
TPOJTaYKN OT KPEINUTA, IPUHIIHAI CTPOTOTO COOTBETCTBUSA
3allyIaeT mpaBa MOKymnaTesns, TpeOys OT MpojaBia
TIPEICTABIATH HCTUHHBIE TOKYMEHTBI, COOTBETCTBYIOIIIHE
YCIOBHSIM KpenuTa. Takum 00pa3oM, MPUMEHEHHUE IBYX
KpaeyToNbHBIX MPUHIUIIOB CACIOK C aKKPEIUTHBAMU
co3maeT 6amaHc MEKTy IPOTUBOIIOIOKHBIMU HHTEPECa-

82 Tam xe. C. 340.

8 Mohonia (Nol) (n460) 69.

8 Group Josi Re vs. WalbrookIns Co Ltd [1996] 1 Lloyd’s Rep
345 (CA); Themehelp Ltd vs. West [1996] QB 84 (CA).

85 Mason vs. Clarke [1955] AC 778 (HL).

8 Mohonia (Nol) (n460) 428.
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MU SKCIIOPTEpa ¥ UIMITOPTEPA U CIIOCOOCTBYET Pa3BUTHIO
MEXKIyHapoaHO# Toprosiu. Hampotus, abcomroTHOE
OPUMCHECHHUE NPUHIUIA ABTOHOMHH MOXET HMPUBECTH
K HEIPaBOMEPHBIM TPEOOBAHMSIM M MOIICHHUYECKUM
JeicTBUSIM OcHeuImapa, IpeICTaBISIoNEero B 0aHK
MIPEeyCMOTPEHHBIC JOKYMEHTBI, HO HE BBITOIHSIOMICTO
CBOM 00513aTEIIECTBA TI0 0A30BOMY JIOTOBOPY KYILIH-IIPO-
naxu. «[IpaBrITO MOIIICHHIYECTBAY KaK IIEPBOE HCKITFOUe-
HHE U3 a0COIIOTHOTO IPUMEHEHUS IPUHLIUIIA aBTOHOMUHU
B CIICJIKAX C aKKPEIUTUBAMH OBLIO BIIEPBBIC IPU3HAHO B
CHIA B nene Sztejn, a Io3KE — BO BCEX IOPUCUKITUSIX
ob1ero rpasa. Bee Oorbliee KOIM4IeCTBO CyAeOHBIX AeT
Pa3IMYHOTO COJICPIKAHUS MPHUBEIO K TPU3HAHUIO Psa
JPYTUX UCKJTIOUCHUI U3 IPUHITUITA ABTOHOMHH B CJICTKAX
C aKKpeIUTUBAaMHU B CTpaHax o011ero rnpasa. Tak, HUYTOX-
HOCTHh ObUTa Mpu3HaHa B CHHTAIType, XOTS HE MPU3HACTCS
B AHrinu. He3akoHHOCTB M HEJTOOPOCOBECTHOCTh TAKIKE
MIOTEHIIMAJIBFHO MOTYT OBITH MPU3HAHEI, KaK U JAPYTHE
WCKJTFOUCHISI U3 TIPUHIIATIA aBTOHOMUH B CIIENIKaX C TO-
BapHBIMH aKKPEITUTHBAMHU.

HecmoTps Ha HamMuue OCHOBHOTO CXOJICTBA MEXIY
BCEMH UCKJIIOUCHUSIMU U3 IPHHLIUIIA ABTOHOMUU B CICI-
KaX ¢ TOBapHBIMH aKKPEAUTHBAMHU, KOTOPOE COCTOUT
B IOf[a4€ MPETYCMOTPECHHBIX, HO HE COOTBETCTBYIOIINX
JCHCTBUTEITHHOCTH TOKYMEHTOB OcHehHUImapoM OaHKY,
Ka)JT0€ HCKITIOUCHHUE UMEET CBOO XapaKTEPHYIO OCOOCH-
HOCTb, YTO [TIOMOTAET CyAy OTIMYHUTH €ro OT Apyrux. Hu-
YTOXKHOCTh MOXET OBITh Pe3yJbTaTOM OIIUOKH, KOTOpas
JeNaeT JOKYMEHT M3HAYaIbHO HE MMEIOIIUM OpUANYe-
CKO CHITBL. DTO MOXKET OBITH CIIE/ICTBHEM (haibCH()UKAIIT
WM HEBUHHOM ommOKu. VcKiroueHne mo HeOpe:KHOCTH
MIPUMEHSICTCS B OCHOBHOM IPH YCJIOBHH, YTO HHYTOXK-
HOCTb HE IIPU3HAHA; 3TO UCKJIIOYEHHUE 1aCT BOBMOKHOCTD
0aHKy HE IPOU3BOIUTH BHIIIIATHI IIPU MoAaue (POPMaTBLHO
MIPEIYCMOTPEHHBIX, HO HE MMEIOIIIX 3aKOHHOH CHITBI 10-
KyMEHTOB OcHeduumapoM. B oTinmume oT MCKITIOUEHUS
[0 HIYITOXKHOCTH, KOTOPOE MPOUCXOIUT TPH HE3HAHUHU
OeHeQHITapOM HUYTOKHOTO XapaKTepa MPeCTaBICHHBIX
JOKyMEHTOB, UCKIIOYEHHE 110 HEOPEKHOCTH MPUMEHS-
eTCsl TIPU HEMPaBOMEPHOM IOBeJIcHNH OceHedwuiuapa,
MIPEACTABIIONIETO B OaHK TOKYMEHTBI, O HIYTOKHOCTH

© Anaeu X., 2016.
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KOTOPBIX eMy n3BecTHO. ckimrouenne mo HemoOpocoBecT-
HOCTH OTHOCHTCSI B OCHOBHOM K T'apaHTHsIM TPEOOBaHUIA;
IPU 3TOM HPEICTaBICHHBIC JOKYMEHTHI HE COJEpKaT
MOIIIEHHUYECTBA WU JIpyrux Qanbcudukaiuii. OpHako
3aKOH MPEAyCMAaTPUBACT 3aIUTy UL 3asBUTEIS OT He-
IIPaBOMEPHBIX TpeOOoBaHUH OeHeduIrapa, eciu Mociea-
HUU BBIABUTAET TPEOOBAHUS BBITUIAT, OCHOBAHHEBIC HA
HEJI00POCOBECTHOCTH. Takoe HCKITIOUeHNE TPUMEHSIETCS
TOT/Ia, KOT/Ia BBIIBIDKEHHE TpeOOBaHU Oy/IeT HapyIeHH-
eM npasa OeHeduIapa 1o rapantTuu TpedboBanmii. B oT-
JIYUE OT IPYTUX UCKIFOUCHU U3 IPUHITUITA ABTOHOMHH,
HCKITIOYCHHUE IO HE3aKOHHOCTH 3aBUCHT OT TOTO, B KAKOH
CTENEeHN HEe3aKOHHOCTH 0Aa30BOTO JIOrOBOpa 3aTparuBaeT
npaBa ¥ 00s13aHHOCTH CTOPOH 110 aKKPETUTHUBY.

JlocTikeHne rapMOHU3UPOBAHHOTO MOAX0JAa K Mpo-
OieMe MOLICHHUYECTBA M IPYTUX HUCKIIOYCHUN U3
MIPUHIIAIIA ABTOHOMHY TOBAPHBIX aKKPEIUTUBOB TpeOyeT
3HAUUTEIBHBIX YCHINN CO CTOPOHEI CYIOB OOIIIETo mpaBa
(ocobenHo anmHiickuX). B nanHO paboTe NCTIONB30BAIICS
KPHUTHYECKHI TTOIXO] K CTOJIb PA3IMIHBIM B3IJISIaM CY/IOB
Ha «IIPAaBWIO MOIICHHUYECTBA» U JIPYTUe HCKIIOUEHUS
U3 MPUHIUIA aBTOHOMUHU B IOPUCIUKIINH CYA0B OOIIETO
rpaBa MyTeM aHaIN3a UCTOPUUECKON M CyIIECTBYIOUICH
CHUTYaIlH B OTHOIIICHUH TIPUHIIATIA aBTOHOMHH B CICITKAX
C aKKPEIWTUBAMHU B PA3UYHBIX FOPUCIUKITUIX OOIIETO
npasa. B 3akiroueHne qaercs pekoMeH1anus NpU3HaBaTh
HUYTOKHOCTh OJIABAEMbIX JOKYMEHTOB M MOILICHHUYE-
CTBO TPEThEN CTOPOHBI B paMKax aHIIIMHCKOW MPaBOBOM
cuctemsl. [Ipenmaraercs yCTaHOBHUTH B Ka9eCTBE HEOTh-
eMJIEMOTO YCIIOBHS KpeauTa, 4To OeHedumap nomkeH
MIPENICTABISATh HCTUHHBIC TOKYMEHTHI, ()OPMAIBHO CO-
OTBETCTBYIOIINE YCIOBUAM Kpenuta. CliesoBareinbHo,
OeHeduMap TOIDKEH MPOSBIATH OOJBIIYI0 OCTOPOK-
HOCTh U OAUTETBHOCTH MO OTHOIICHHUIO K TOMIMHHOCTH
JIOKyMEHTOB, €CJIH OH HE SIBIISICTCS MX aBTOpoM. Taroke
PEKOMEHTyeTCsI OTPAaHUINTh IPUMEHEHHUE TIOHSITUS «HEMI0-
OpPOCOBECTHOCTEY TAPAHTHUSIMHE TPEOOBAHUIA, HE PACTITHPSIS
€ro Ha TOBapPHbBIC AKKPETUTHBBL

Jama nocmynaenus 15.07.2016
Jlama npunamus é neuams 31.08.2016
Jlama onnavun-pazmewgenus 20.09.2016

HNudopmanust 06 aBTope

Aunasu Xame, mpernogasarenb, TaTMHHCKAS [IKOJA MPpaBa, TaJUIMHHCKAN TEXHUYECKUH YHHBEPCUTET, DCTOHMUS; COUCKATEIh, FOPHIH-
yeckuil paxynsreT, HezaBucumelil yansepcuret bapcenonst, Mcnanus
Anpec: 19086, Dcronus, . Tamummns, Ehitajate tee, 5, ten.: (+372) 620 2002

E-mail: hamed.alavi@ttu.ee

Anasu X. Uckniouenus u3z npuHyuna asmoHomMuu moeapHoblx aKerdumu@oe: CpaBHMmefleblﬁ ananusz

Alavi H. Exceptions to principle of autonomy in documentary letters of credit; a comparative view

150



