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YIroJIOBHAA OTBETCTBEHHOCTDb 3A KIIEBETY
B CTPAHAX Or0-BOCTOYHOWU A3UN N ANOHUMN

Cmamusi cooeparcum ucciedo8anue 3aKoOH00amenbHblX aKmos, oeticmayiouux na meppumopuu cmpan FOzo-Bocmoy-
Hou Azuu u Anonuu. OCHOBHOU acnekm ucciled08aHus — HAIUYUE 8 3aKOHO0AMeNbCIBE HOPM O KlleGeme U CMEJICHbIX C Hell
€OCmMagos, 06veKkmueHbvle U CYObEeKMUGHbIE NPUSHAKU COCTNABA KNIeBENIbl, ee HAKA3YeMOCHb.

B pamkax cpaBHUTEIBHOTO MpPaBOBEACHUS
MO>KHO BBIJICJIUTh HECKOJIBKO MPABOBBIX CHUCTEM,
cioxuBLInXcs B crpanax FOro-Bocrounoit Asum.
JIOMUHUPYIOLIUMHU SBJISIOTCSI MYCYIIbMAaHCKO€, UH-
JYCCKO€ U JJAJIbHEBOCTOYHOE (KUTAKWCKOE) ITPaBo.

MycynpmaHCcKoe IpaBo (11apuar) B CBOei oc-
HOBE CJIOXHUJIOCH B AMOXY CTAHOBJICHUS (eojalib-
HoTro obmiecTBa B Apadbckom xanudare B XII B. u
OCHOBAHO Ha MYCYJIbMAaHCKOM pelIuruu — uciame.
OHo oxBaTbIBaeT Bce chepbl COLUATBHOM KU3HH,
a He TOJIBKO T€, KOTOpPbIE OOBIYHO OTHOCATCSA K ITpa-
BOBOM cepe. Illapuar cocrout us AByx yacrteil: Te-
OJIOTMH, WIH NPUHIUIIOB BEpPhI (aKKUJa), U IpaBa
(puxx) [1, c. 118]. duxx aeauTCcs HA JBE YACTH.
[lepBas moka3pIBaeT JIMHUIO MOBEIECHUS 10 OTHO-
HIEHUIO K ceOe MoJ00HBIM, BTOpast — K Ajiiaxy. OTu
JIBE€ YaCTH IlIapuaTa COCTaBIISAIOT IPEIMET IOPUIU-
4eCcKOM Hayku. MycylnbpMaHCKasi MpaBOBasl Hayka
CYUTAET, YTO MYyCYJIbMaHCKas IpaBoBasi cucrema oe-
pet Hauano B Kopane, a mpaBo siBisieTcsl II10A0M
00KECTBEHHBIX yCTaHOBJIEHUH. OCHOBY MYCYib-
MAaHCKOH ITPaBOBOM HAayKH COCTABIIIET Ka3yHCTH-
YECKHIl MeTOJ, TO €CThb pa3OoupaTesbCTBO Je.
B neficTBUTENbHOCTH €AMHCTBEHHBIM HICTOYHUKOM
MYCYJIbMAaHCKOTO ITpaBa SIBJISIOTCS TPY/Ibl YUEHbIX-
IOPUCTOB, @ camMa IIPaBOBasl HayKa UIPaeT poJib 3a-
KOHOJIaTes.

MycynbMaHCKO€ yroJIOBHOE NPaBO OCHOBAHO
MIPE’K/IE BCEr0 Ha paziIMyMK MEXAy TBEPHIO ycTa-
HOBJICHHBIMU U TUCKPEIIMOHHBIMU HaKa3aHUSIMHU.
K ycraHOBIEHHBIM U BeCbMa KECTKUM MepaM Ha-
Ka3aHusl MPUrOBapHUBAIOT TOJBKO 3a 6 COCTAaBOB
npectyreHuit [ 1, ¢. 120]. 3a moboe apyroe Hapy-

IIEHHE 3aKOHA CYJbsl MOXKET HaKa3aTh [0 CBOEMY
YCMOTPEHHUIO, U PsiJ HOPM ObUIH CO3AaHbI UMEHHO
TaKUM ITyTEM.

OCHOBO JaJIbHEBOCTOYHOIO IpaBa MOCITYKH-
1o npaBo JpeBnero Kuras, riae npaBo sBIsUIOCH
CPEACTBOM yCTpaHEHUsI KOH(IUKTOB U BOCCTAHOB-
JIeHUs coluanbHOro nokos. [Ipu aTom cunranocs,
YTO MHUpHAas )KU3Hb B 00ILIECTBE rapaHTUPYETCs HE
IIpaBoM, a 3TUKOU. Ilox yrosoBHBIM paBoM Ku-
TalIbl HOHUMAIOT Bce npaBo. [Ipu 3Tom cunraer-
Csl, YTO MPABUIIbHOE PELIEHUE COCTOUT HE B TOM,
YTOOBI IPUHATH TOBO/BI OIHON CTOPOHBI, @ B TOM,
9YTOOBI pa3OyUTh B COBHAHUMU 00eUX KOH(IHUKTY-
roux cropon uuero "Jlao" [1, ¢. 140], To ecTh 1ienb
MIPaBONPUMEHEHUSI — IPUMUPEHUE.

Ceiiuac Bce yactHoe npaBo Kuras kogudunm-
pOBaHO.

Yronosueiii konekc Kuraiickon Hapomnou
PecnyOnuku, npuHATHIH B HOBOW peIaKIuU
14.03.1997 u BcrynuBmuii B cuity ¢ 01.10.1997,
YCTaHABJIMBAET YrOJIOBHYIO OTBETCTBEHHOCTH I10
NOCTIKEHUM 16-n1eTHero Bo3pacta (1o OTAETbHBIM
Kareropus npecrymieHuii — ¢ 14 ner) [2, c. 21].
I'maBa 4 Konexca naspiBaercs "[Ipectymienus mpo-
TUB MpaBa rpaKJaH HA >KU3Hb U JEMOKpaTH4ec-
kux mpaB rpaxaad". Crarbs 246 yka3aHHOU IIaBbI
IIpeyCMaTpUBAET YroJOBHYIO OTBETCTBEHHOCTh 32
KJIEBETY MPHU OTATHAIONIUX 00CcTOsITENhCTBAX. Da-
Oyia cTaThu 3BYYHT cieaytomum oopazom: "I1yo-
JMYHOE OCKOPOJIEHHE WM HAApYrareiabCTBO Hajl
YeJIOBEKOM C MPUMEHEHUEM HACWJIMS WM HMHBIX
METOJI0B, IN00 (anbcudukamnus GakToB B IEIIX
OUYEpHEHMSI APYroro 4YesoBeKa, NPy OTATYaroIIux
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00CTOSATENIbCTBAX — HAKa3bIBAIOTCS JIMIIEHUEM
cBOOO/IbI Ha CPOK JI0 TPEX JIET, KPaTKOCPOUYHBIM
apecToM, Ha/I30POM MJIU JTUIICHUEM MOJIUTHYEC-
kux npas" [2, c. 169—170]. IIpu aTom, corimacHo
4. 2 TOM )€ CTaThH, ICSTHUE SIBJISIETCS] YTOJIOBHO-
HaKa3yeMbIM TOJIbKO B Cllyyae MoAa4yH Kajlo0bl B
Cyll, 32 UCKJIFOYEHUEM JICCTBUIM, HAHECUINX 3Ha-
YUTEIBbHBIA BPEJ 00IIECTBEHHOMY MOPSAKY WU
rocygapctBeHHbIM uHTEepecaM. To ects YK Ku-
Tasi yCTaHABJIMBAET YaCTHO-TyOJIUYHBINA TOPSIIOK
MPHUBJICYCHUS] K YTOJIOBHOW OTBETCTBEHHOCTH
U TOJIBKO 3a KJIEBETYy IPHU OTArYaroIux o0CcTosi-
TEJIbCTBAX.

Kpowme Toro, ct. 243 YK Kuras npexycmort-
peHa YroJIoBHast OTBETCTBEHHOCTh 3a TAKOM CMEX-
HBII C KJIeBeTOM cocTtaB, Kak "danbcudukanus
(hakTOB, OTOBOP M KJIEBETA B OTHOIICHU U TPETHHUX
JIUL, COBEPIIEHHBIE C LEIbI0 MOABEPIHYTh ITHX
JIUL YrOJIOBHOMY IIPECIIEIOBAHUIO, IIPU OTsrya-
omux obcrosrenscrBax’". Hakazanue 3a Takue
NesTHU S, [TOBJIEKIINE 32 COO0M cepbe3HbIE MOCTE/-
CTBHUSI, IPELYCMOTPEHO B BHUJE JIMILIEHUS CBOOO-
16l Ha cpok oT 3 1o 10 et [2, c. 168]. Heympimi-
JIEHHBI OTOBOP, MPOU3OIICAMINMN U3-32 OO0 Y-
HOT'0 COOOILEHHS UIH COOOILEHHS CBEAECHU, TTOC-
Jie MPOBEPKH OKa3aBIIMXCS OIIMOOYHBIMH, HE SIB-
JS€TCA YrOJIOBHO-HAKa3yeMbIM. 3aTo B ompejie-
JIEHHBIX CIy4asX CyLIECTBYET YroJOBHas OTBET-
CTBEHHOCTb OPraHU3allHi.

Opna U3 IpeBHEHIITNX B MUPE CUCTEM IIpaBa —
MH/YCCKO€ IIPaBO — TECHO CIUJIETEHA C peJIUTueH —
uHayn3MoM. [log MHIyCCKUM TpaBOM MOHUMAIOT
JUYHOE MPaBO MHIYCOB, BUIOU3MEHEHHOE 3aKO-
Hamu U oObryaeM. MHaycckoe mpaBo UCIIONIb3YeT-
Csl IPU PACCMOTPEHUM CEMEUHBIX, PEIMTUO3HBIX,
HACJIEJICTBEHHBIX U KACTOBBIX BOIIPOcoB. Pacmpo-
crpansercs oHo Ha 300—-500 MHWJIITMOHOB HHYCOB,
MO/IaBJIsoIIee OOIBIIMHCTBO KOTOPBIX MPOKUBA-
10T B PecriyOnmke Unusi.

Pabota Haz mpoekToM YToJI0BHOTO KOJIeKca ISt
Wunnu Obl1a Havara mociie Toro, kak B 1833 r. au-
IMIMACKUW MapJaMEeHT YYPEeIHUJ €IUHbIA 3aKOHO-
JaTeNbHbINA Oprad id Bceil bputanckoit Unaun.
[epBoiit YK Uuauu Berynun B cuity 01.01.1862
[3, c. 6], 3a CTO ¢ IMIITHUM JIET IEUCTBUSI 110 IBEP-
r'Csl BECbMa HE3HAYNTEIbHBIM U3MeHeHUsIM. Pabo-
Ta HaJl YTOJOBHBIM KOJIEKCOM Belach MOJ| CUJIb-
HBIM BJIMSIHUEM 3aKOHOJIaTEIbCTBA, XapaKTEpHO-

ro Jyist pexuma OypKya3HbIX 1eMOKpaTuit, — ppaH-
I[y3CKOT0 KOoJIeKca, Kojiekca JIyn3uansl, OAr0TOB-
neHHoro JluBuHrcroHoMm. CocTaBUTENU KOJEKCa
NIl OTPULIATENIbHYIO OLIEHKY MHJIYCCKOMY, MYy-
CYJIbMaHCKOMY U aHIJIMHCKOMY YTOJIOBHOMY Ipa-
BY, 3aTO B pe3ylibTare oOpalieHus: K MECTHBIM HC-
ToyHUKaM B YK mosydnim oTpaxxeHue u paspe-
meHue cnenupuueckue s Muauu npoodieMsl U
BOIIPOCHI.

Hapsiny co crathsiMu, cofepxaiiuMu onuca-
HUE KaKOT0-JIM00 MPECTYIIEHUS U TOJIararolero-
Csl 3@ HETO HaKa3aHUs, TO €CTh CTaThsIMU C AUCIIO-
3unuen (Ipu 3TOM JUCHO3UIUS OObIYHO QopMy-
JUpYyeTCsl Ka3yUCTUYECKH) U CaHKIUEH, B YTOJIOB-
HOM KojJiekce MHnuu mMeroTcsi ctatbu ¢ Oonee
CI0KHOM CTPYKTYpOil. UMEHHO K TAKUM OTHOCHUT-
csl U cTaThs 0 nuddamanuu.

Bomnpocawm oTBeTcTBeHHOCTH 32 AridhdamaIinio
nocesinieHa n1. XXI YronosHoro konekca Maanu.
B ct. 499 YK naercs onpenenenue noHsATUs Jud-
¢damanuu: "Beskuil, KTo OCpecTBOM CIIOB, PO-
M3HECEHHBIX WIH IPEeJHA3HAYEHHBIX JUIS IpOYTe-
HUS, WIK 3HAKaMH, UK NOCPEICTBOM BUAMMBIX
M300paKCHU JIeaeT Wi IMyOJIMKYyeT T030psIiee
3asiBJI€HUE, OTHOCAIIEECs K KaKoMy-IU0O0 JIHILY,
HaMepeBasiCh NPUYUHUTH BPEJ €ro penyTalui,
WM 3Has, WIK UMes OCHOBaHHUE IoJjiaraTh, YTO
TaKo € Mo30pslIee 3as8BJICHUE IPUUUHUT BPE]l pe-
IyTalUK TAKOTO JIMIA, — CAUTACTCS, 32 YKa3aHHbI-
MU HUKE MCKIIOUEHHSIMHU, COBEPIIAIOIIUM TUd-
(hamaruio B OTHOIICHUH Takoro ymma'" [3, c. 222—
223]. To ecTb mo3opsiiiee COOOIEHNE MOKET CO-
JIepKaTh HE TOJBKO JIOXKHBIE, HO U COOTBETCTBY-
IolKe JeCTBUTENbHOCTH cBefeHus. U nanee B
TEKCTE CTaThU CIEAYET MATh 00BSICHEHUH TOrO 00-
CTOATENIbCTBA, UTO MOXKET U YTO HE MOXKET SBJIATh-
cs1 nupamanueii. B vactHocTH, yrojioBHO-HaKa-
3yeMoit nuddamanuein MOXKET SIBISATHCS MO30Ps-
11ee 3asBJICHHE B OTHOLIEHUU yMEPUIEro Jula, B
OTHOILIEHUH KOMIIAHUHU, acCCOLMAIMK WM coOpa-
HUS JIUL, a TaK)Ke BBIPAKEHHOE B JopMe anbTep-
HaTUBHBI UJIM B UpOoHHUYEcKoi popme. U nanee B
KOHCTPYKLIMH CTaThH CIAEAYIOT WLIIOCTPALUU, TO
€CTh KOHKPETHBIE IIPUMEPBI CUTYALIUH, TEUCTBUS
B KOTOPBIX cienyeT cuutarh quddamanmeil. [loc-
JIe KaXKJI0W MIUTIOCTPAIlUU MyOJUKYIOTCS UCKITIO-
4yeHus U 00bsicHeHus. Takum 00pa3oM, KOHCTPYK-
uus ct. 499 YK comepxuTt, Hapsay ¢ ompenene-
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HUeM NoHATUA nuddamanuu, 6 o0bsicHenuit, 10
uckioueHui u 15 wmroctpanuil. Cankuus B cTa-
The OTCyTCcTBYeT. CaHKIUs 3a pa3IUyHbIE BHUJbI
muddamanun nomenieHa B . 500 u cnenyroniue
3a Hel ctaThH YK, IpU 3TOM Haka3aHHUE yCTAHOB-
JIEHO B BUJIE IPOCTOTO JIMILIEHUsI CBOOOIbI HA CPOK
10 2 net, wiu mrpada, uiv Toro U Ipyroro 0JHO-
BpeMeHHo [3, c. 227].

Eme 6omee moapoOHO pernmameHTupyeTcs Ta-
KO CMEXHBIH C KIIEBETON COCTaB IIPECTYIUICHUS,
Kak JI0’KHBIN foHOoC. [1aBa X1 HazbiBaercs "O nox-
HBIX J0Ka3aTeJIbCTBAX U MPECTYIICHUSX MPOTUB
npaBocyaus'", IOMelIeHbl B Hee cTaThu co 191 no
229, Haka3aHHUE B KOTOPBIX YCTAHOBJIEHO TOPa3/i0
0oJiee cypoBoe, 4eM 3a MpocTyro Auddamanuro.
B maBe ycraHoBieHa yrojoBHast OTBETCTBEHHOCTh
3a J1auy JOXKHBIX oka3aHuii (ct. 191), 3a pabpuka-
U0 JIO’KHOTO ToHOca (cT. 192), mpu 3TOM Haka3a-
HUE 3aBUCUT OT CTaJlUU JIeNa, camasi CTporas oT-
BETCTBEHHOCTb 34 COBEPILIEHNE TaHHBIX ACUCTBUI
B CTaJUH CyIOIIPOU3BOJICTBA — J0 7 JIET JINLIICHUS
cB00o b1 (cT. 193). OTnenpHOM cTaThel BhIIeIeHA
OTBETCTBEHHOCTH 32 (PaOpPHKAITHIO JIOKHOTO IOHOCA
0 COBEpIIEHHH MTPECTYIICHUSI, KOTOPOE HaKa3bIBa-
eTcsa CMEepTHOM Ka3Hblo. HakazaHue 3a Takue Jeu-
CTBHSI IPELyCMOTPEHO B BUJIE CMEPTHOM Ka3HU WJTU
B BHJIE TAKOTO )K€ HaKa3aHMsl, Kak ObLIO Obl HaKa-
3aHO OTOBOPEHHOE JIUI0, €CIIU ObI OBLIO OCYXe-
HO (cT. cT. 194-195) [3, c. 112—114].

YronoBHeIM KojekcoM MHIWM yCTaHOBIEH
KpallHE HU3KUH BO3pACT, C KOTOPOrO0 HACTYHAET
YroJI0BHAsi OTBETCTBEHHOCTh. COMIACHO CT. CT. 82—
83 YK Nnaun He sABisieTcs NPeCTyNIIEHUEM JIeH-
CTBHE, COBEPILIEHHOE PeOEHKOM B BO3pacTe 10 7
JIET, a TaK)KE COBEPILIEHHOE peOCHKOM B BO3pacTe
oT 7 10 12 51eT, KOTOPBIil HE TOCTUT JOCTAaTOYHO U
3pEeNoCTU pa3yMeHus, YTOObI CYIUTh O XapaKTepe
1 ITOCJIEZICTBUSIX CBOETO IIOBE/ICHUS B JAHHOM CITy-
qae [3, c. 60].

B fInoHnu Toe HCTOPUYECKH CIIOKHIICS Y-
aJu3M MpaBa U TPAAULIUK. A UIMEHHO, COYETaHUE
U MapajiesbHOe JeiCTBUE TPAIULIMOHHBIX HOPM,
CJIOKMBIIMXCS B MPOLIIOM, U HOPM, PELUIIUPO-
BaHHBIX B KOHIE XIX B. pOMaHO-TepMAaHCKHUMU

npaBoBbIMH MojensaMu. Cama KOHIENUs IpaBa
CJI0’KMJIACH I1OJ] BIIMSIHUEM KHTaNHCKOW. Bo miaBy
yrina oHa craBuia "Puity", To €CTh yroJoBHBIN 3a-
koH [1, c. 97]. B flnonnu cnoxunack koauduim-
pOBaHHas cucTeMa, KOTopasi COCTOUT U3 IIECTHU KO-
nexcoB. [IpeneaeHT He cTal HCTOYHHUKOM IpaBa.

[IpecTynneHusiM NpOTHUB YECTU MOCBAILIEHA
1. 34 YronoHoro koaekca SIinonuu. Crates 230,
HazpIBaroascs "Yiuep06 uectu", copmynupoBana
cnenyromumM obpaszom: "Jluia, KOTOpble HAaHECTH
yiep0 4yecTu Ipyrux JroaeH, npeaas (paxkTs riac-
HOCTH, HE3aBUCHUMO, UMEJIHN 3TU (PaKThl MECTO UIIU
HET, HaKa3bIBAIOTCS JIMIIEHUEM CBOOO/IbI C IPUHY-
TUTENbHBIM (PU3MUYECKUM TPYAOM WU TIOPEMHBIM
3aKJIFOYEHHEM Ha CPOK JI0 TpeX JeT JIH00 JeHEX-
HBIM IITpapoM Ha CyMMY JI0 HSTHCOT ThICSIY HEH.
Tot, KTO HaHecC yiiepd YECTH yMepIIero, He HaKa-
3bIBAETCS, €CIIU IIPU AITOM HE UMENa MECTO KJIeBe-
ta" [4, c. 139] Takum oOpaszom, 1o od1IeMy IpaBU-
JIy YTOJIOBHO HaKa3yeMou siBsieTcs nuddamanus,
TO €CTh PaclpOCTPaHEHHUE JIIOOBIX MO30PSIIHNX CBE-
JNEHUM — KaK JIO)KHBIX, TaK U COOTBETCTBYIOLINX
JNEHUCTBUTEIBHOCTU. B OTHOIIEHUH K€ yMEPILEro
OTBETCTBEHHOCTb HACTYIIAET 3@ PaCIpOCTPaHEHUE
TOJBKO JIOKHBIX CBecHU. He siBiisieTcs yroyios-
HO-HaKa3yeMbIM TaK)Ke MpelaHue IIaCHOCTU Ha-
HOCSIIUX YIIEepO 4eCTH NEHCTBUTEIBHBIX (DAKTOB,
CBSI3aHHBIX C IMyOJIMYHBIMU MHTEPECAMU C LENbIO
nocTuxeHus: obmecTseHHoro Onara (cr. 230-I1
VK). Crarpeit 232 YK npenycmoTpeHo yactHoe
0OBHHEHHE 110 KaJI00€e MOTEPIIEBLIETO 110 JAHHBIM
BHUJIaM IIPECTYILUICHHUM.

VYroJyioBHBIN KOAEKC SNOHMN ycTaHaBIMBAET
TaKXe YroJOBHYIO OTBETCTBEHHOCTb 32 JKECBHU/IE-
TenbeTBO (cT. 169 YK), oroBop, To €CTh 3aBEIOMO
JI0’KHO€ COOOIIEHNE B OTHOILIEHUH JIPYTOro JIMIIA,
BJIEKYILl€€ BO30YK/IEHHE YTOJIOBHOTO WU AUCLIUII-
nuHapHoro npecnefoBanus (ct. 172 YK). Ilpu
3TOM BO3MO3KHO OCBOOOK/IEHUE OT YrOJIOBHOM OT-
BETCTBEHHOCTH WJIM CMATYEHHUE HAKa3aHUs B CIIy-
yae MpU3HAHMS JHIa B JIO)KHOM COOOIIEHUH JI0
BCTYIJICHUS B 3aKOHHYIO CHUJy pEIIeHUS B
oTHOIIeHUU oroBopeHHoro nuna (ct. 173 YK)
[4,c. 110].
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B peoarxyuro mamepuan nocmynun 07.06.10.

Knroueswie cnosa: YroJioBHass OTBETCTBCHHOCTD 3a KJICBCTY, YI'OJIOBHOC IIpaBO, HAKa3y€MOCTb.
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